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WHAT IS PARLIAMENT? 


THE CHANGING CONCEPT OF 
PARLIAMENTARY SOVEREIGNTY 


GEOFFREY MARSHALL 


University of Glasgow 


Though it is a received maxim in civil science that the supreme legislature 
cannot be bound; yet an implied exception must be understood, viz. that it is 
restrained from subverting the foundation on which it stands. (SHIPPEN, Com- 
mons Debate on the Septennial Bill, April 1716.) 


The bald statement that Parliament is sovereign does not end the matter; for... 
the really vital question remains: “What is Parliament?’ (D. V. Cowen, Parlia- 
mentary Sovereignty and the Entrenched Sections of the South Africa Act, 1951.) 


I 


THE sovereignty of Parliament is not a matter which is often asserted or 
disputed in British courts of law. It has even been remarked by constitu- 
tional lawyers as ‘a curious fact that no direct authority in the shape of 
decided cases can be adduced in support of the legislative omnipotence of 
Parliament. For almost three centuries it has been universally acknow- 
ledged, and no doubt the only reason why during all that period it has 
never been called into question in a court of law is that no one has ever 
thought it worth while to dispute it.”? 

On two occasions lately, however, issues have arisen for decision which 
demanded specific judicial consideration of the doctrine of legislative 
supremacy as claimed by the Parliament of the United Kingdom. The cases 
are curiously linked, and it is worth while fitting some of the arguments 
which they have thrown up into the context of certain recent changes in the 
structure of the debate on legal sovereignty. 

On 30 July 1953 a Declaratory Order was sought in the Inner House of 
the Court of Session in Edinburgh seeking to establish that the Proclama- 
tion of Her Majesty as Elizabeth II involved a contravention of Article One 


* Stephen’s Commentaries on the Laws of England (21st ed., 1950, vol. iii, p. 288). 


Political Studies, Vol. II, No. 3 (1954, 193-209). 
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of the Treaty of Union.! As against a contention of the Lord Advocate that 
the assumption of the title was expressly authorized by the Royal Titles 
Act, 1953, which as an Act of Parliament could abrogate Article One, or 
any article, of the Act of Union, it was argued for the Petitioners that Par- 
liament was not sovereign in the sense that it could abrogate a fundamental 
article of the Treaty of Union. Article One being a fundamental condition 
of Union, it was ultra vires of the Parliament of the United Kingdom to 
amend that article or to pass legislation contradictory of its provisions. The 
Parliament of the United Kingdom which came into being on 1 May 1707 
was, it was contended, created by the Treaty of Union which contained 
articles limiting its powers in certain respects. The Scottish Parliament 
prior to 1707 had not been sovereign, for underlying the constitutional law 
of Scotland was the belief that the community was sovereign. That Scottish 
Parliament could not therefore convey to the Parliament of the United 
Kingdom a sovereignty which it never possessed. Article XVIII of the Act 
of Union intended that after 1707 the public law of the two countries would 
be assimilated, but only by Acts of Parliament which were not inconsistent 
with the original treaty. If the English Parliament was sovereign prior to 
1707, it was no longer so thereafter, as it then became subject to the funda- 
mental articles of the treaty. These were ‘entrenched clauses’ similiar to 
those in the South Africa Act, 1909, which the South African Supreme 
Court had recently held could not be abrogated.” 

The Declaratory Order sought was refused,’ but the Lord President 
(Lord Cooper), though holding the action to be incompetent, made a 
number of observations on the doctrine of legislative supremacy in the 
United Kingdom which are of considerable theoretical interest. They are 
probably unique as an example of judicial dissent from the view that Par- 
liament has undoubted power to abrogate those articles in the Act of Union 
(and in the Act of Union between Great Britain and Ireland, 1800) which 
purport to be binding ‘in all time coming’. 


‘The principle of the unlimited sovereignty of Parliament [said Lord Cooper] is 
a distinctively English principle which has no counterpart in Scottish constitu- 
tional law. It derives its origin from Coke and Blackstone, and was widely 


* MacCormick & Anr. v. Lord Advocate (Scottish Law Times Reports, 1953, Pts. 41-44, 
pp. 255 et seq.). 2 pp. 259, 260. 

> Article One, it was held, did not bear upon the adoption of the Royal title. 

* Dicey, Law of the Constitution (9th ed.), pp. 65-66. Cf. p. 145, ‘Should the Dentists Act, 
1878, unfortunately contravene the terms of the Act of Union, the Act of Union would be 
pro tanto repealed.’ Sir Ivor Jennings, it will be remembered, expressed doubts as to the con- 
clusiveness of the historical precedents in his Law and the Constitution (3rd ed., pp. 146-7); 
cf. Jennings and Young, Constitutional Laws of the Commonwealth (1952): *. . . Nor is the 
proposition [i.e. as to the repeal of ‘self-limiting’ laws] proved by the fact that provisions of 
the Acts of Union with Scotland and Ireland which some lawyers (not judges acting as such) 
have regarded as intended to be permanent, have in fact been repealed. Historical prece- 
dents, even if actually in point, are not legal precedents’ (p. 124). 
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popularised during the nineteenth century by Bagehot and Dicey. . .. Considering 
that the Union legislation extinguished the Parliaments of Scotland and England, 
and replaced them by a new Parliament, I have difficulty in seeing why it should 
have been supposed that the new Parliament of Great Britain must inherit all the 
peculiar characteristics of the English Parliament but none of the Scottish Parlia- 
ment, as if all that happened in 1707 was that Scottish representatives were 
admitted to the Parliament of England. That is not what was done. Further, the 
Treaty and the associated legislation by which the Parliament of Great Britain was 
brought into being . . . contain some clauses which expressly reserve . . . powers 
of subsequent modification, and other clauses which either contain no such power 
or emphatically exclude subsequent alteration by declarations that the provision 
shall be fundamental and unalterable in all time coming, or declarations of a like 
effect. I have never been able to understand how it is possible to reconcile with 
elementary canons of construction the adoption by the English constitutional 
theorists of the same attitude to these markedly different provisions. 

The Lord Advocate conceded this point by admitting that the Parliament of 
Great Britain ‘could not’ repeal or alter such ‘fundamental and essential’ condi- 
tions. He was doubtless influenced in making this concession, by the modified 
views expressed by Dicey in his later work entitled Thoughts on the Scottish 
Union from which I take this passage (pp. 252-3): “The statesmen of 1707, though 
giving full sovereign power to the Parliament of Great Britain, clearly believed in 
the possibility of creating an absolutely sovereign legislature which should yet be 
bound by unalterable laws.’ . . . I have not found in the Union legislation any 
provision that the Parliament of Great Britain should be ‘absolutely sovereign’ in 
the sense that Parliament should be free to alter the Treaty at will. . . . In the 
latest editions of the Constitutional Law, the editor uneasily describes Dicey’s 
theories as ‘purely lawyer’s conceptions’, and demonstrates how deeply later 
events such as the Statute of Westminster have encroached upon the earlier 
dogmas. As is well known, the conflict between academic logic and the political 
reality has been emphasised by the recent South African decision as to the Statute 
of Westminster [Harris v. Minister of the Interior (1952)]. . .. From the standpoint 
both of constitutional law and of international law the position appears to me to 
be unique.”? 


II 


The citation by the petitioners in MacCormick’s case of the decision in 
Harris v. Dénges* is a point which is worthy of inspection. This case 
deserves the close attention of students of constitutional theory since it 
raises questions which lie at the root of the problem of legal sovereignty. 
At first sight the analogy presented by the Constitution of South Africa and 
its presuppositions appears to be of little value if used to support conten- 
tions about the constitutional law of the United Kingdom. There was, it is 
true, a union of the separate provinces existing in South Africa, as there 


1 pp. 262, 263. 
2 (1952) 1 T.L.R. 1245; Harris v. Minister of the Interior, 1952 (2) S.A. 429 (A.D.). 
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was a union of the kingdoms of Scotland and England. The compact 
received statutory form in the South Africa Act, 1909, which created the 
Union and its Parliament. But this, it may be urged, was an Imperial 
Statute, and the body it created did not acquire at its inception the sovereign 
power inherent in the Parliament at Westminster to repeal or amend its own 
constitution and powers in any manner it pleased. Such was the almost 
universally accepted view until 1951. From 1909 to 1931 (it was held) the 
constitution given to it by the Imperial legislator fettered the Union Parlia- 
ment. Only with the gift of sovereign power conferred on it at the later date 
was it able to strike off its fetters and acquire a legal supremacy equivalent 
to that of its creator. Thereafter its sovereign legislative power could not be 
controlled by courts or constitution. As was said in Ndlwana v. Hofmeyr: 
‘It is obviously senseless to speak of an Act of a sovereign law-making body 
as ultra vires. There can be no exceeding of power when that power is 
limitless.’ Moreover, no court could declare that a sovereign Parliament 
could not validly pronounce its will unless it adopted a given procedure. 
‘Parliament, composed of its three constituent elements, can adopt any pro- 
cedure it thinks fit; the procedure express or implied of the South Africa 
Act, is, so far as courts of law are concerned, at the mercy of Parliament, 
like everything else.’? 

But in 1952 the Appellate Division of the South African Supreme Court 
decisively rejected this view and held that the procedure laid down in the 
South Africa Act remained binding on Parliament and enforceable in the 
Courts. But—and this is the vital point—it did not say that the Union Par- 
liament was not sovereign. Indeed the Court went out of its way to say the 
opposite. The significance of this is that it marks a judicial departure from 
previous ways of talking about sovereignty. It amounts to the adoption of a 
new vocabulary whose logic though now seen in action for the first time has 
antecedents which can be fairly easily traced. This new vocabulary is 
capable, it may be suggested, of significant application to other constitu- 
tional structures within the Commonwealth, and even (dare it be said?) to 
the clarification of the doctrine of parliamentary sovereignty in the United 
Kingdom. 


III 


There is, it might now be urged, a problem which is common to all 
systems of government by law, and which cuts across the traditional and 


* Though with the qualification, in the view of most English theorists, that the gift was 
a revocable one, since in ‘strict law’ the rule by which the Imperial Parliament retained 
competence to legislate for the Dominions ‘remained unrepealed and unrepealable’ (K. C. 
Wheare, The Statute of Westminster and Dominion Status, 5th ed., pp. 297-8); cf. British 
Coal Corporation v. the King (1935), A.C. 500, 520: ‘The British Parliament could as a 
matter of abstract law repeal or disregard Section 4 of the Statute.’ 
(1937) A.D. 229 at 236, 237, 238. 
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accustomed distinction between ‘sovereign’ and ‘non-sovereign’ legislative 
bodies. This is the problem which presents itself for decision (perhaps not 
necessarily judicial decision) when the question is asked: “What at a given 
time are the rules which provide a sufficient definition of the term “Parlia- 
ment” (or “The Legislature”) for purposes of applying the law?’ If one 
views some of the traditional questions about the power of sovereign bodies 
as special cases of this general problem, it is significant that the answers 
which are suggested may well differ from those which we are accustomed to 
give. The effect, for example, of asking ‘What can Parliament do?’, “What 
limits can be placed on its action?’, ‘Can it bind or restrict its own future 
legislative acts?’ (where ‘Parliament’ remains inexplicitly defined) may 
suggest one set of conclusions.' But suppose we ask: “What in law does 
“Parliament” mean?’ or, ‘Can “Parliament” by law redefine itself?’ or, 
‘How is “the will of Parliament” in law authenticated and differentiated 
from other exercises of governmental and private authority?’ An insistence 
on these questions, put in this way, may have different results. A court of 
law by pressing its inquiry into one frame of language rather than another 
may easily find its way to significantly different conclusions. This could 
perhaps be illustrated both by the decision in Harris’s case and by an earlier 
decision of the South African Supreme Court, Rex v. Ndobe* (1930). In the 
latter case the extent of the Court’s power to inquire into the proceedings 
of the legislature was made to turn upon the answer to the question posed 
to itself by the Court “What must be done in order that an “Act of Parlia- 
ment” may in law be said to have been passed?’ Parliament, it was said (by 
De Villiers C.J.), was admittedly competent to frame its own rules as to the 
order and conduct of its business and proceedings. Into the due observance 
of such rules no court was competent to inquire. (The consequence of this 
rule if pushed far enough would be that the courts must turn a blind eye on 
anything which could be called internal ‘procedure’ of the legislature.) But, 
the Court held, “Whether an Act has been validly passed by Parliament is 
another matter’.? A determined asking of the question in this form sufficed 
to produce the conclusion that at least some forms of ‘procedure’ were 
within the area of scrutiny of the Courts.‘ 


' Usually perhaps, ‘Anything’, ‘None’, and ‘No’. ? (1930) A.D. 484. > At p. 496. 

* The statement that in Great Britain the House of Commons has as part of its undoubted 
privileges exclusive jurisdiction over all questions (except perhaps felony) which arise 
‘within the walls of the House’ (Keir and Lawson, Cases in Constitutional Law, 3rd ed., 
p. 77; May, Parliamentary Practice, 15th ed., p. 60) may well be too wide. It could be argued 
that none of the cases which are relied upon to establish that this is so, even where such 
proceedings depend on Statute, turned upon the existence of statutes regulating the manner 
and form of legislation. The privileges asserted were concerned with the dignity of the 
House and the rights of private members. Nevertheless, Bradlaugh v. Gosset (1884), 12 
Q.B.D. 271 was cited in the South African House of Assembly in support of the Govern- 
ment’s view that Parliament had exclusive jurisdiction over its legislative procedure. (See 
H. Ass. Debates, 22 Apr. 1952, col. 4113.) 
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A substantially similar procedure was followed in Harris’s case. Parlia- 
ment was admitted to be sovereign and its will as expressed in legislation to 
be unquestionably binding on Courts of Law. But the Courts were entitled, 
it would seem, to ask themselves whether ‘Parliament’ had functioned in 
any given case, and whether ‘legislation’ had in law taken place. ‘One is 
doing no violence to language’ (said Centlivres C.J.) ‘when one regards the 
word “Parliament” as meaning Parliament sitting either bicamerally or 
unicamerally in accordance with the requirements of the South Africa 
Act.”! Unless the law defining ‘Parliament’ was followed by the legislature 
in attempting to legislate within the area to which that definition applied, 
‘Parliament’ would not have functioned. In applying these tests to purported 
‘Acts of Parliament’ the Court was not ‘controlling’ Parliament’s actions, it 
was merely ‘discharging its duty to declare and apply the law’.? The asser- 
tion made is that apart from the rules of law which define institutions of 
Government, there are no institutions of Government, legislative or other- 
wise. The undoubted sovereignty of Parliament must (logically must) be 
exercised in accordance with the rules, in order to be the sovereignty of 
Parliament. 


IV 


The attitude here adopted by the Court was not entirely unforeshadowed. 
It marked a judicial adoption of a trend of argument already developed in 
a number of theoretical discussions of the meaning of legal supremacy. 
This development is best seen in contrast by glancing first at the shape of 
the traditional assertions made against ‘unlimited’ sovereignty. Against the 
contention that an unlimited power to make law could not be fettered by 
law—that a sovereign law-maker could not be bound or bind himself—it 
was asserted that all law-makers could be bound by law, meaning either 
that no legislature was sovereign in the sense contended for by adherents 
of the doctrine of unlimited supremacy over the law, or that even if there 
were bodies which were legally unlimited it was not impossible for them to 


* (1952) 1 T.L.R. 1258. 

2 Though it might be the case that an untrue recital on the face of the Act, as assented 
to by the Governor-General and filed with the Registrar of the Court, would have precluded 
any inquiry into whether the procedure indicated in the recital had in fact been followed. 
(At p. 1263.) The Chief Justice seemed prepared to admit that this might be thought to 
follow from English dicta about the conclusiveness of the Parliament Roll (e.g. in Edinburgh 
& Dalkeith Rly. Co. v. Wauchope, 8 E.R. 279) as to propriety of the parliamentary passage 
of a Bill. But the admission appears inconsistent both with the statements made in Ndobe's 
case and with his own contention that it would be a surprising constitutional doctrine to 
hold that a Bill could be validly passed in England by a discretionary alteration of procedure 
in which legislation was passed in joint session with the House of Lords when a majority in 
the upper house might be used to remedy deficiencies of party support in the lower. 

The ‘enrolled bill’ rule does not, it would seem, preclude all inquiry by the courts in 
Great Britain into the propriety of the passage into law of a Bill, even perhaps if published 
with the proper recital. (Erskine May, op. cit., 14th ed., pp. 564-5; Craies, Statute Law, 4th 
ed., p. 35.) Cf. D. V. Cowen, 16 Modern Law Review (1953), pp. 274-80. 
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place limits on their exercise of authority, thus abandoning or restricting 
their sovereign authority for some purposes, or over some geographical 
area. Sir John Salmond, for example, urged that there was no logical diffi- 
culty about the notion of a supreme legislature limited by a rule of law of its 
own making. What, he asked, would be the effect of a statute providing that 
no statute should be repealed except by an absolute majority of members? 
‘Would it not create good law, and so prevent either itself or any other 
statute from being repealed save in manner so provided?’ Or a provision 
that no statute should be repealed for ten years after its enactment? Would 
that not be applied by the Courts so as to make any attempt to disregard it 
a matter beyond the competence of Parliament? ‘And if a statute can be 
made unrepealable for ten years, how is it legally impossible that it should 
be made unrepealable for ever?’! Similarly Lord Bryce in his Studies in 
History and Jurisprudence? was of the opinion that whilst de facto sove- 
reignty, or practical mastery, could not be limited, having no connexion 
with the concept of law or legality, sovereignty de iure could by law be 
both limited and divided. Legal sovereignty was in fact, in terms of the 
traditional categories, neither indivisible, illimitable, nor perpetual. 

The discussion of Parliament’s power to bind its future legislative acts 
took on a practical turn with the passage in 1931 of the Statute of West- 
minster. Not jurists alone but politicians seeking to make law ‘fit the facts” 
now found themselves wrestling with the problem of an attempted renun- 
ciation by a sovereign Parliament of its power to legislate in a particular 
sphere. In what sense did the declaration in Section 4 that no future Act of 
the Imperial Parliament should extend to a Dominion without the request 
and consent of that Dominion to its enactment bind the Imperial Parlia- 
ment? To say as was said in 1937 by a Dominion court that ‘freedom once 
conferred cannot be revoked’‘ is to formulate a proposition which if 
accepted in British courts of law certainly appears to suggest that what 
many took to be a legal impossibility> had in fact been accomplished; that 
the ‘logical and practical impossibility’® of a restriction of its own powers 
by a sovereign authority had—whether logical or not—become practicable. 
Sir Ivor Jennings in his Law and the Constitution argued, from premisses 
similar to those of Salmond, that there was no compelling reason in logic 

Jurisprudence (10th ed.), p. 496. 2 Vol. ii, pp. 51 ff. 

>‘... The law will be brought into harmony with the root principle of equality governing 
the free association of the members of the British Commonwealth of Nations’ (Report of 
the Conference on the Operation of Dominion Legislation 1929, Cmd. 3479, para. 58). 

* Ndlwana v. Hofmeyr (1937), A.D. 229, 237. 

° e.g. Keith [Journal of Comparative Legislation, vol. xiii (1931), p. 28]: ‘Legally, of 
course, the clause is nugatory, for the Imperial Parliament, being sovereign, cannot bind 
itself, and there is a certain objection to any attempt to accomplish the impossible.’ Cf. Sir 
Owen Dixon [‘The Law and the Constitution’, 51 Law Quarterly Review (1935), 590, at 


p. 611]: ‘Supremacy over the law is a thing which from its very nature, the law itself cannot 
restrict.’ ® Dicey, Law of the Constitution (9th ed., p. 69, n.). 
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or precedent why the Courts should not in the Dominions and perhaps in 
Great Britain hold that Section 4 was binding on the Imperial Parliament.’ 

But Jennings, it may be remarked, also made another suggestion, directed 
to the same point but of rather different theoretical import. This was to the 
effect that Parliament might be thought to have been redefined as a legisla- 
tive body by Section 4. If valid, a suggestion of this kind implies a different 
sort of reply to the question ‘Is the legislative action of Parliament fettered 
or unfettered?’ The assertion now is that ‘Parliament’ by the passage into 
law of provisions of the kind exemplified in Section 4, may be alternatively 
defined for different classes of legislation.? For legislation affecting the 
Dominions, ‘Parliament’ means the legislative action of the elements sitting 
at Westminster plus the legislative assents of the Dominions as interpreted 
by the Courts under Section 4. In so far as this body is bound or fettered at 
all, it is ‘bound’ only in a logical sense by the rules which define it. This is 
merely to say that no combination of elements which operates otherwise 
than in accordance with these rules has the right to call itself ‘Parliament’. 
But when acting in accordance with them, its legally expressed will is 
sovereign and unbound. 

This, it should be noted, was precisely the position adopted by the Court 
in relation to the sovereign Parliament of the Union of South Africa, when 
it was called to consider the meaning of that sovereignty in 1952. The 
‘entrenched sections’ of the constitution which had been previously regarded 
as ‘fettering’ the action of Parliament become on this view, merely part of 
the definition of ‘Parliament’. Whatever gifts the Statute of Westminster 
conferred in the way of power to legislate repugnantly to Imperial statutes 
and with extra-territorial effect, it did not confer supremacy over its consti- 
tution on the Union Parliament by giving it the ability to strike off its fetters. 
Such fetters, it must follow, had never existed. As far as the amendment of 
its constitution was concerned, Parliament in the Union (rightly defined) 
always had been sovereign.’ It may perhaps be said that the effect of this 


? Op. cit., pp. 145-6; cf. Jennings and Young, Constitutional Laws of the Commonwealth 
(1952), p. 124: ‘Parliament could in 1931 legislate for the Dominions. Could it be deprived 
of that power by legal means? Dicey was quite certain that it could not, because he imported 
the political notion of sovereignty into the law. A sovereign remains a sovereign. It can, 
therefore, do anything even to the extent of denying its own words, and of repealing laws 
which pretended to limit its own power. The case law, which is the only definite and final 
criterion, does not prove any such proposition.” 

? Cf. Keir and Lawson, op. cit., pp. 526-7. 

> The argument that the Union Parliament became sovereign in 1931 and thereafter 
acquired the right to amend the constitution without regard to the rules laid down in it, 
with a complete discretion over its legislative procedure, was supported by an opinion 
sought from Professor E. C. S. Wade, and published in the Cape Times, 24 March 1952. 
Professor Wade argued that English authority could be cited in support of the propositions 
that Parliament as a sovereign body could not be bound as to the manner and form of its 
legislation, and that a court of law could take no note of the procedure in Parliament 
whereby a Bill was enacted. 
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decision is to resurrect the ‘conservative view’ once taken of the Statute 
of Westminster.’ But the basis of the argument presented is in one way 
different. The ‘conservative view’ of Section 2 of the Statute could have 
been expressed by saying that the section was not intended to confer the 
power on a Dominion Parliament to legislate outside the area of the powers 
given it under its constitution. This argument lost its persuasiveness when 
the Privy Council in Moore v. Attorney General for the Irish Free State* 
apparently decided that it was intended to confer a power to do so. In 1952 
the basis of the decision is the purely logical’ one that a legislature acting 
outside ‘its’ powers is not a legislature. The fact that a body legally defined 
‘cannot’ overturn its constitution becomes not a limitation to be overcome, 
or a truth to be gleaned from a scrutiny of legislative intent, but an analytic 
and logically necessary statement. 

This type of argument has a potentially wider application than its imme- 
diate employment in the Union suggests. That legal sovereignty should be 
compatible with the existence of binding rules of legislative action, and 
with a judicial power and duty to require the observance of them by 
wielding the sanction of invalidity, is a conception far removed from that 
of the limitless unconfined power envisaged by Austin (as by Hobbes) and 
in the legal sphere discerned by Dicey in the operations of the sovereign 
Parliament at Westminster. But what is involved is plainly not a frontal 
assault on the doctrine of unlimited legislative authority. Rather is it a 
reinterpretation of that doctrine coupled with an analysis which makes ex- 
plicit the implicit paradox involved in the concept of ‘unlimited authority’. 
‘Authority’ (as distinct from ‘power’) is a word which cannot be used with- 
out the implication of a rule which—however wide its extent—says that its 
extent is what it is and not otherwise. In this sense, all ‘authority’, if it is to 
differ from mere power (which is not a system of government at all) must, 
however great, be ‘delimited’. That there is no such thing as an undelimited 
and undefined exercise of ‘authority’ is a logical, not an empirical truth. 
There are the germs of paradox and defeat in any doctrine which attempts 
to state as a legal rule about a system that it contains an agency free in every 
sense from legal rule. Dicey, in effect, acknowledges the (in one sense) limited 
nature of legal sovereignty in his discussion of the proposition that the 
sovereignty of Parliament, far from being antithetical to the rule of law, in 
fact favours the supremacy of the law of the land,‘ and ‘greatly increases 
the authority of the judges’. This follows from the fact that, “The commands 
of Parliament (consisting as it does of the Crown, the House of Lords and 
the House of Commons) can be uttered only through the action of its three 


* See Wheare, op. cit., pp. 157-63. (1935) A.C. 484. 

> Cf. Wheare, op. cit., p. 347: ‘The judgment . . . asserts the logical priority of a constitu- 
tion over the institutions which it has created, and whose nature and powers it describes and 
determines.’ * Law of the Constitution (9th ed.), pp. 406 ff. 
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constituent parts. . .. The will of Parliament can be expressed only through 
an Act of Parliament.” A resolution of the House of Commons, for example, 
is not, any more than the unsupported fiat of a civil servant or private 
person, a command having the force of law.” 

The general point which is exemplified here was made some years ago by 
the late R. T. E. Latham in his essay, The Law and the Commonwealth:?* 


Where the purported sovereign [he wrote] is anyone but a single actual person, 

the designation of him must include the statement of rules for the ascertainment 
of his will, and these rules, since their observation is a condition of the validity of 
his legislation, are rules of law logically prior to him. 
Even Hobbes for whom ‘the sovereign power whether placed in one man 
. . . Or in one assembly of men’ must be ‘as great as possibly men can 
be imagined to make it’,* saw clearly that even the sovereign’s univocal 
will has to be authenticated in law as being that will. It is not enough he 
declared, in his discussion ‘Of Civill Lawes’, that the law be written and 
published: 


... But also that there be manifest signs that it proceedeth from the will of the 
Soveraign. For private men . . . may publish for Lawes what they please without 
or against the Legislative authority. There is therefore requisite not only a 
Declaration of the Law, but also sufficient signes of the Author and authority. 
It was this view of the nature of legal sovereignty which it could be claimed 
was being applied by the Court in Harris’s case. It is a view which was 
countered by counsel for the Union Government with arguments drawn 
from the ‘absolute’ theory of sovereign power, which, it was claimed, could 
be deduced from English constitutional practice. Which of these two views 
prevails is not a mere matter of words, having importance only for constitu- 
tional theorists. The judicial decisions involved are capable (as in South 
Africa and potentially elsewhere) of having important political conse- 
quences. 


Vv 


Until the decision in Harris’s case there was surprisingly little in the way 
of judicial statement which could be relied upon by the proponents of either 


' Law of the Constitution (9th ed.), p. 407. 2 Stockdale v. Hansard (1839),9 A.&E. 1. 

> In Survey of Commonwealth Affairs (1937), vol. i (W. K. Hancock), at p- 522. This 
passage was cited by E. C. S. Wade in his Introduction to Dicey’s Law of the Constitution 
(9th ed., p. xxxviii), where Latham’s contention that a joint session of Lords and Commons 
would be incompetent to enact a valid statute (Latham, op. cit., p. 522) is noted and 
approved. * Leviathan, ch. 20, p. 109. > Ibid., p. 145. 

° The same view was also taken by the Judicial Committee of the Government’s ‘High 
Court of Parliament’ afterwards set up by a Statute in June 1952, which the Supreme Court 
invalidated five months later (Minister of the Interior v. Harris, 1952 (4) S.A. 769 (A.D.)). 
The Judicial Committee, with members nominated to it from the Opposition parties refusing 
to participate, declared that the decision in Harris's case could only be explained on the 
assumption that the Court had adopted a ‘fundamental law’ view rather than one based on 
the ‘sovereignty of Parliament’. 
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of the positions outlined. Perhaps some conclusions might be thought to 
have emerged from Trethowan’s case’ in 1932; for issues were then ad- 
mittedly raised which touched on the problem of defining ‘a Legislature’. 
But although propositions about the nature of legal sovereignty were in- 
voked during the course of argument, the Privy Council refused to regard 
the problem in this light, but gave its decision solely on the interpretation 
of Section 5 of the Colonial Laws Validity Act,’ holding that a law pre- 
scribing the ‘manner and form’ of future legislation was valid under this 
section. The question in issue was whether a statute passed by the legislature 
of New South Wales requiring future legislation of certain kinds (in this 
case legislation to abolish the upper house) to be approved by referendum 
before being submitted for the royal assent could be binding on a subse- 
quent legislature. The referendum requirement purported also to apply to 
any Act repealing the requirement. There was some discussion both in the 
High Court of Australia and before the Privy Council as to whether the 
legislature could be considered as redefined in certain circumstances so as 
to include the electorate as an element in the legislative body. In the High 
Court Mr. Justice Dixon made the remark (which has not escaped atten- 
tion)’ that if even in an Act of the United Kingdom Parliament provision 


for such a referendum should be made (thus altering the manner and form 
of law-making): 


... the courts might be called upon to consider [i.e. if the provision were subse- 
quently ignored by King, Lords, and Commons] whether the supreme legislative 
power in respect of the matter had in truth been exercised in the manner required 
for its authentic expression and by the elements in which it had come to reside.‘ 


Before the Privy Council, Sir Stafford Cripps and Pritt K.C. took the view 
that a referendum provision was a fetter on the area of legislative action, 
not a redefinition of the manner and form of legislating. The legislation in 
issue could not be regarded as making the electors part of the legislature.* 
There was a distinction between a provision as to the mode in which the 
legislature must exercise its power, and a provision which deprived it of 
power.® (The implication here would seem to be that a binding revision of 


' Attorney General for New South Wales v. Trethowan (1932), A.C. 526. 

2 Section 5 provided that ‘every Colonial Legislature shall have and shall be deemed at 
all times to have had . . . full power to make laws respecting the constitution powers and 
procedure of such legislature; provided that such laws shall have been passed in such 
manner and form as may from time to time be required by any Act of Parliament, . . . or 
colonial law for the time being in force in the said colony’. 

> e.g. G. Sawyer, ‘Injunction, Parliamentary Process, and the Restriction of Parliamentary 
Competence’, 60 L.Q.R. (1944), p. 83; Keir and Lawson, op. cit., p. 527; D. V. Cowen, op. 
cit., pp. 12-18. And see especially the same author’s two articles, ‘Legislature and Judiciary’, 
15 Modern Law Review (1952), p. 282; and 16 Modern Law Review (1953), p. 273 for a 
searching examination of the role of the Courts in relation to South African and United 
Kingdom legislation. * (1931) 44 C.L.R. 394 at p. 426. 

> (1932) A.C. 526 at p. 529. * At p. $32. 
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the manner and form of legislating was possible, but that a referendum 
involving an ‘external’ body did not constitute such redefinition.) 

For the respondents it was argued that the disputed section was a pro- 
vision as to manner and form within the meaning of Section 5 of the 
Colonial Laws Validity Act, and hence a valid fetter on legislative action. 
But alternatively it was contended that the section altered the constitution 
of the legislature by making the electors upon a referendum an integral 
element of it. They became part of the ‘authority competent to make laws’ 
within the meaning of ‘legislature’ in Section 1 of the Colonial Laws Validity 
Act.! Since, however, it was the former contention which the Privy Council 
upheld, its decision against the appellants cannot be said to give an un- 
ambiguous support to the contention that a sovereign legislature may be 
understood by legislation of the type in question to have redefined itself for 
a particular range of action so as to add a further element (the electorate) to 
the necessary definition in this sphere of ‘the Sovereign Legislative body’. 


VI 


Trethowan’s case is noteworthy, however, in underlining the potential 
importance of the distinction between the area of power of a legislative 
body acting in accordance with the rules defining it, and the manner and 
form of legislation resulting from the observance of those rules. It was this 
distinction which was to acquire a political and practical interest when the 
South African Supreme Court in 1952 posed itself the question, ‘What is 
Parliament?’ The questions, what a legislature is, and what it does, are after 
all (and this is the difficulty) questions which overlap. The rules which lay 
down how a legislature is to act are plainly, in one sense, a ‘definition’ of it 
in action. But if asked for a definition of a particular legislature, we might 
well be in doubt as to how many of these rules to include. The definition of 
the sovereign, or the rules for the ascertainment of the sovereign’s will 
(where the sovereign is a collective body), will contain statements about 
certain elements acting in certain ways. But whether any particular rule is 
definitive is not always clear. And constitutions do not usually provide an 
answer to the question amongst their written or unwritten rules. Is the 
definition complete, for example, when the elements are simply named? 
What, in any case, is a legislative element? Is an element acting in one way 
the same element or a different element when its members act in a different 
way ?? We are here in the sphere of what might be called ‘constitutional 


? (1932) A.C. 526 at p. 530. Section 1 contains a provision that ‘. . . The terms “Legisla- 
ture” and “Colonial Legislature” shall severally signify the Authority, other than the 
Imperial Parliament or Her Majesty in Council competent to make laws for any colony.’ 

2 In Harris v. Dénges, at p. 1264, Centlivres C.J. remarked that when a joint sitting of the 
Houses was held (under s, 63 of the constitution): ‘Neither the Senate nor the House of 
Assembly functioned at that sitting. Members of both Houses attended the sitting, but the 
Senate as such and the House of Assembly as such did not function.’ 
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metaphysics’ where there are no discoveries to be made, only verbal (but 
not thereby trivial) decisions. As the caterpillar asked, in Professor Glanville 
Williams’s ‘Lawyer’s Alice’!: 

When I become a Butterfly, 

Am I then no longer I? 

Or have I only changed my suit? 

In other words my attribute. 


‘Once we start personifying collectives’, it has been well remarked, ‘we have 
already left the realm of fact for the world of ideas and in this world of 
ideas, the question whether a given collectivity is to be deemed to have 
exercised its will, can scarcely be a mere question of fact.’? 

The significance of the problem presented by questions of definition for 
a true statement of the doctrine of legal sovereignty was underlined even 
more plainly in an essay published by Professor D. V. Cowen of the Uni- 
versity of Cape Town in February 1951.° In this essay Professor Cowen 
attempted to demonstrate that the entrenched provisions of the South 
African Constitution had not lost their validity, and that the view taken 
by the Supreme Court in 1937 of the ‘unlimited’ nature of legal supremacy 
was a mistaken one. The mere statement, he argued, that Parliament was 
sovereign did not provide a conclusive answer to all the questions which 
might be raised about the validity of legislative action. The fundamental 
question had always to be raised: What is Parliament? This question could 
not be answered merely by enumerating the constituent parts of the legisla- 
tive machine. Such a process would provide only a ‘static’ description. A 
complete picture of Parliament as a dynamic law-making body must include 
the rules which govern its modes of action. A necessary distinction must be 
made, moreover, between what Parliament may do by legislation and what 
the constituent elements of Parliament must do to legislate. The doctrine of 
parliamentary sovereignty merely stated the unlimited extent of the former. 
It did not bear on the latter. The essence of the principle lay in the statement 
that when the constituent elements of a parliament have duly declared their 
will in an Act of Parliament the authority of that Act, no matter what it 
decrees, cannot be questioned in a court of law. But this result could only 
follow when those elements have observed the rules which prescribe what 
must be done in order that their will may be duly declared.‘ 

* 9 Cambridge Law Journal, p. 182. 

? C. A. W. Manning, ‘Austin Today: or the Province of Jurisprudence Re-examined’, in 
Modern Theories of Law (1933), p. 200. Cf. a dictum of Lord Somers on legal reasoning 
(cited by Sir William Holdsworth, Some Lessons from Our Legal History, 1928, p. 136): 
‘We are not now . . . speaking of the natural existence of things. . . . We are speaking of a 


legal subject, touching the construction of a law, where fictitious relations and conclusions 
have place’ (The Bankers’ Case (1700), 14 S.T. at p. 90). 


> Parliamentary Sovereignty and the Entrenched Sections of the South Africa Act (Cape 
Town and Johannesburg). * Cowen, op. cit., p. 42. 





206 WHAT IS PARLIAMENT? 


This line of reasoning was, it can easily be seen, followed with close 
fidelity by the Appeal Court in Harris’s case. Its implication is, as the leader 
of the United Party Opposition phrased it,’ that Parliament in the Union 
‘is an impostor’ if it purports to legislate without regard to the rules which 
define its manner of operation as a legislative body. It is only outside the 
scope of these rules, it would seem, that ‘the procedure of Parliament is at 
the mercy of Parliament’. The point was deftly made during the course of 
the debate on the second reading of the High Court of Parliament Bill in 
May 1952. It had been said by Mr. Van den Heever (Nationalist party) that: 


The question has been raised as to when Parliament is not Parliament, and it 
has been said that for certain purposes Parliament is only Parliament when it sits 
unicamerally and there is a majority of two thirds. I want to say this that . . . we 
cannot determine according to the majority whether Parliament is in fact Parlia- 
ment. . .. What counts is the composition and not the majority. The composition 
determines whether this body is in fact Parliament. 


The United party view—which it took also to be the view of the Appeal 
Court—was strongly put by Mr. Russell: 


We have, sir, two separate Legislatures for two separate purposes. We have a 
Legislature that exists in a certain bicameral form with certain rules of procedure 
to pass ordinary legislation. Sitting thus they can, of course, decide their own 
procedure. They can decide to stand on their heads while they are passing an Act 
if they like. But for the purpose of entrenched legislation we have a different 
Legislature, we have a differently constituted Parliament. That Parliament must 
obey its own laws, must sit in a certain way, must have a prescribed majority. It 
is true that . . . they can also decide their own procedure. They can also pass a Bill 
standing on their heads if they like. . . . (But) Unless Parliament is properly con- 
stituted, you cannot pass a valid law through this House.* 


VII 


The concept of parliamentary sovereignty in the British Commonwealth 
is plainly (if the validity of contentions of the type to which attention has 
been drawn, be admitted) undergoing a process of change, as its application 
to bodies different in origin and structure from the United Kingdom Parlia- 
ment, becomes the subject of closer analysis. One way, it may be suggested, 
in which the results of such analysis could prove of theoretical benefit is 
in the removal of that academic discomfort which must accompany any 
generalized theory of Commonwealth constitutional law that attempts to 
include within a single set of assumptions, both an Imperial sovereign as 

* Statement on behalf of the United party, 28 Mar. 1952. 


* House of Assembly Debates, 5 May 1952 (vol. 78, col. 4974). 
> Tbid., 7 May 1952 (vol. 78, cols. 5438-9). 
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described in the traditional language, and a community of nation-states in 
no way subordinate one to another, either in political fact or in ‘strict 
law’. It was the avowed aim of the makers of the Statute of Westminster to 
bring law and fact into harmony. Without a change in the ‘language of 
sovereignty’ that could not and cannot be done. But once grant that legal 
sovereignty is not a power outside or independent of legal rules; that sove- 
reignty can be divided or apportioned by law; that a univalent and un- 
divided exercise of authority is merely a special case of such exercise, rather 
than the sole exemplifier and prototype of the ‘true sovereign’—admit these 
things, and the discomfort lessens. The ‘sovereign Parliament’ which legis- 
lates in normal circumstances for the United Kingdom is not the ‘sovereign 
Parliament’ which might legislate with the addition of certain overseas 
procedures for (say) the Commonwealth of Australia. 

In the light of such an analysis it may well be (though this is less cer- 
tain and complicated by other considerations) that the claims made in 
MacCormick’s case about the fundamental law of the United Kingdom 
itself cannot merely be dismissed as extravagant special pleading. The rules 
defining the working of the Queen-in-Parliament differ, it is true, from 
those governing almost every other legislative sovereign. But the extent of 
the powers exercised in the legislative process is as wide as it is, because 
these rules are what they are. For certain purposes (legislation extending 
to the Commonwealth) the rules have by the process provided under them 
been amended. The claim has now been seriously put forward and sym- 
pathetically considered in a British court of law, that amongst these rules 
there is included a proviso that for the alteration of certain fundamental 
matters touching the Union of England and Scotland, ‘Parliament’ shall be 
defined and only operate in a special way. The implication would be that 
sovereignty in the United Kingdom is alternatively defined so as to reside 
sometimes in the legislative body which acts from day to day, and some- 
times (though very rarely) in ‘some body, indeterminate at present, capable 
of giving equal effect to the general will of Scotland and England’.! 


VIII 


To summarize: Whilst the question of parliamentary sovereignty related 
solely to the United Kingdom Parliament—a body whose composition and 


* A view tentatively expressed by T. B. Smith, 69 Law Quarterly Review (1953), pp. 512, 
516. Cf. the situation envisaged by the Government of Ireland Bill, 1886, which provided 
for a separate Legislature for Ireland: S. 39 laid down that certain alterations to the Act 
should require Irish consent given either by address or by recall of the Irish members to 
take part in the proceedings at Westminster. It was claimed that, ‘. .. When this Bill comes 
into effect . . . the British Parliament will be unable of itself to alter its own constitution. ... 
In order to exercise its full sovereign rights, it will have to call back a certain number of its 
members and so become a different body’ (Sir Henry James, 305 H. C. Debates, col. 923). 
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manner of functioning had long been stabilized—it was fairly natural to see 
the problem in terms of a single juristic will standing in the place of the will 
of a personal, readily identifiable, and unchanging sovereign. The natural 
questions to ask about such a body were questions about its capacities and 
about possible limitations on its capacities—the questions, in fact, which 
were asked by political philosophers about ‘sovereign power’, but now 
posed in a legal context. 

The application of a doctrine of legislative supremacy to specially created 
law-making bodies in the Commonwealth suggested, however, the possi- 
bility of a different, and logically prior, sort of question. The makers of 
such bodies might wish to provide modes of operation differing from those 
of the Imperial Parliament. They might also wish to provide for redefini- 
tion of the legislative process! either generally or in certain spheres (for 
example by referendum, initiative, or special majority provisions). The 
elements of complexity and potential change in a process throw into relief 
questions of status and definition whose answers are taken for granted 
where the process is simpler, familiar, and relatively stable. Thus the 
question what constitutes at any one time a valid exercise of the power to 
make law may come to require different answers in different circumstances. 
The judges, who in any system of government are always potential askers 
of this question (but who in British courts have found little difficulty in 
answering it), may come to find themselves playing an unaccustomed role, 
The language which they use in such circumstances to ask and answet 
questions of this kind then takes on a peculiar importance. It is a fact, 
tinged perhaps with irony, that the doctrine of judicial subordination tb 
the ‘commands’ of the sovereign is one which depends for its effectiy: 
application on those who are subordinate. It is, admittedly, as Sir Ivqr 
Jennings has remarked, unlikely that a doctrine which rests on the authority 
of Coke and Blackstone will receive any iconoclastic modification at the 
hands of English judges. But if there is any merit in the contentions about 
parliamentary sovereignty earlier referred to, it has clearly become possible 
for judges to endorse the traditional language asserting the unconfined 
authority of Parliament, indeed, even to insist upon it, and at the same time, 
by a more rigorous analysis of the nature and status of the rules governing 
the formal acts of the ‘sovereign’ regarded as a potentially changing and 
variously defined body, to evade the discomforting and paradoxical conse- 
quences of the doctrine in its traditional linguistic garb. In the absence 
of these consequences, legislative ‘sovereignty’ puts on a more innocuous 
dress. It becomes a special sort of constitutional rule rather than a signal 


1 The legislative power to be exercised, for example, by the legislatures of India and 
Pakistan was declared to extend to ‘the making of laws limiting for the future the power 
of the legislature of the Dominion’ (Indian Independence Act (1947), Sect. 6 (6)). Can the 
title ‘sovereign’ be withheld on these grounds? Cf. Wheare, op. cit., p. 237. 
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indicating the non-existence of constitutional rules. Whatever the merits of 
the claim that the term ‘sovereign’ should be purged from the vocabulary 
of political philosophy, a fair claim could now be made out that in ‘consti- 
tutional logic’ (if the phrase be allowed) there is nothing that can be said 
with its aid that cannot be said without it. 
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I 


THE whole development of the Yugoslav State since fatal defects in the 
Stalinist pattern were first recognized towards the end of 1949 has been 
something of an improvisation, and one of the products of this improvisa- 
tion is the Chamber of Producers! (vece proizvodjaéa). This was introduced 
in local government at the level of the cities and the second-tier rural 
authorities, the districts, by the General Law of People’s Committees of 
April 1952,? and in the federal and republican legislatures by the Constitu- 
tional Law of January 1953.’ It gives supplementary representation to an 
arbitrarily delimited section of the employed or self-employed populace 
deemed to be producers; it combines this with a systen: of election discrimi- 
natory as between two (originally four) occupational groups within this 
category, and it is endowed with a competence at once wider and weaker 
than that of the ‘economic parliament’ of established theoretical tradition. 

In the West there has been much talk about representation of producers, 
partly because industry has seemed to be an enclave of dictatorship in 
a democratic polity, partly because government intervention in industrial 
life has clearly reached a point which strains the traditional machinery of 


’ This translation is adopted as more convenient than the version ‘Council of Producers’ 
which seems to be establishing itself. The other chamber of Yugoslav representative bodies, 
which is of conventional type, elected by universal popular suffrage, is variously named 
(gradsko veée = City Chamber, sresko vece = District Chamber, &c.); such bodies are here 
referred to generically as the ‘popular chamber’. The translation ‘people’s committee’ for 
narodni odbor as the name of the local organs of government (originally designed on the 
model of the Soviets) is adopted as being now generally accepted. The term savet used for 
an organ (containing elected and co-opted members) corresponding to a committee in 
British local government, best translates as ‘council’, but to avoid the associations of this 
word it is here left in the original. The word srez (Croatian: kotar) is rendered as ‘district’. 
The word grad in its technical administrative sense as meaning one of the 22 largest towns 
independent of the districts is translated as ‘city’. The term ‘local government’ is used where 
convenient, although the Marxist State rejects the distinction between central and local. 

? Text published in English in Collected Yugoslav Laws, 1 (Belgrade, Union of Jurists’ 
Associations of Yugoslavia, dated 1951—apparently in error). 

> Text of federal law published in English as New Fundamental Law of Yugoslavia 
(Belgrade, Union of Jurists’ Associations of Yugoslavia, 1953). 

Political Studies, Vol. II, No. 3 (1954, 210-226). 
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government beyond bearing. The idea has proved in practice to be a gift 
from the political left to the right; it began as a vision of the Socialists and 
has found its most conspicuous expression in Mussolini’s Italy and in the 
current régime in Portugal. There were two main schools of thought on the 
subject in Britain: that of the Webbs with their disciples, and that of their 
brisk young opponents, the Guild Socialists. Both thought that industry was 
a public and not a private concern. Both saw the danger that if Parliament 
were unable to watch over industry the bureaucrats would be pleased to do 
so. The conclusions which they drew from these premisses were different. 
For the Guild Socialists the solution was a hierarchy of committees elected- 
up within industry itself from the factory to the national level, parallel to 
the machinery of the State and ousting it from the control of industry. For 
the Webbs State control was acceptable, and specialization of function 
would be a sufficient remedy for its supposed evils: there would be a second 
Parliament elected in the same way as the political Parliament, but con- 
cerning itself with different matters by its own appropriate procedure. In 
Britain, as elsewhere, interest in economic representation has crossed the 
floor; the left, and especially the trade unions, has on the whole found the 
practice of State control acceptable enough, and it is left to Conservative 
thinkers, among whom Sir Winston Churchill, Mr. Amery, and Mr. Hollis 
are the best known, to take up the case. But none of these prophets, left or 
right, has produced a scheme which looks as if it would work in practice. 

The Yugoslav leaders do not claim to offer any solution to these prob- 
lems; as Marxists they consider them irrelevant. Professor Djordjevic, a 
jurist who has been as close as anyone to the source of the innovation, 
notices the Western tradition of thought, but only to dissociate himself 
from it. In particular, he sets himself apart from ‘the pleiad of well- 
intentioned and rather naive socialists headed by Webb’, against whom he 
argues that ‘economic representation can have a democratic and progres- 
sive character only as the epilogue to revolutionary transformations in 
society’,’ and that it cannot make a revolution by itself. In any case the 
Western schemes lack two essential features of the present institution: the 
extension of the device to local government, and the differential representa- 
tion of different occupational groups. Some Slovenes (such as M. Kardelj 
or the late M. Kidri¢) may have found a precedent for the latter in the 
Wahlerklassen of an Austrian Landtag, but its present use is very far from 
this origin. The Chamber of Producers is a new invention, devised to meet 
a particular situation, and it is better to take it as it is than to follow tempt- 
ing analogies. 

In official Yugoslav writings producers’ representation in the organs of 


* Dr. Jovan Djordjevié, ‘Veée proizvodjata—neposredno polititko i ekonomsko pret- 
stavni¢ko telo proizvodjata’, Narodni Odbor (Belgrade), No. 1 of 1953, p. 3. 
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government falls logically into place as a consequence of reforms in indus- 
trial management. Such reforms followed the failure of the Russian-inspired 
system to achieve the perhaps impossible results demanded of it in Yugo- 
slavia. By a law of 26 June 1950, directly elected workers’ councils were 
introduced in all enterprises, and were given limited direct powers of 
management; they also had the right to elect the management board, though 
the ‘director’, the head of the enterprise, was still appointed by the State. 
To Marxists it was clear that the development could not stop there; this 
was a change in the relations of production, and to the latter the political 
superstructure must conform.” To put this in more practical terms, it must 
still rest with the State, represented locally by the people’s committee, to 
make economic plans and to secure their performance; but this control 
would frustrate the producers’ right of self-government unless the producers 
were themselves given a voice in the machinery of the State. The Chamber 
of Producers is such a voice. 

The logic of this argument did not impose itself upon the architects of 
the Yugoslav State until some time after the reforms in management. The 
proposals for local government reform which were issued for discussion in 
April 1951 contained no mention of producers’ representation. An inter- 
view given by M. Kardelj and published on 8 October 1951? came nearer to 
it, suggesting tentatively that it might ‘be necessary and useful to establish 
within the framework of the economic savet, or in some other form, a 
special organ composed of representatives of the workers’ councils, which 
might link horizontally the working collectives of all the industrial enter- 
prises on the territory of the district’. The savet, another of the innovations 
of April 1952, is a body very similar to a statutory committee of a British 
local authority; M. Kardelj does not appear to have had in mind representa- 
tion of workers’ councils—still less of the workers as individuals—in the 
local council (the ‘people’s committee’) itself. 

At this stage of the discussion the idea of producers’ representation 
seemed to arise very much as it had arisen in the West thirty or forty years 
ago. To a British eye M. Kardelj’s first tentative proposal has the look of 
Guild Socialism, but this was probably the result of the pressure of circum- 
stances rather than of deliberate borrowing. The Yugoslavs had realized 
for themselves, through their own experience and through close contact 
with Stalinism, that the collectivist State can be ‘the Earthly Paradise of 
Bureaucracy’, and it was a natural reaction to seek escape from bureau- 
cracy in a federation of workers’ councils. But even at that stage there 
could be no question for the Yugoslav leaders of making the producers’ 


? Synopsis published in English in Marshal Tito, Workers Manage Factories in Yugo- 
slavia (text of speech on its introduction) (Belgrade, Jugoslovenska Knijiga, 1950). 

? See, for example, Dr. Josip Globevnik, ‘Zbori proizvajalcev’, Ljudska Uprava, No. 6 of 
1952, pp. 259-60. > Politika (Belgrade). 
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representatives independent of the State or of giving them claims against it. 
A formula had to be found to combine these things, and the next step was 
made public in February 1952, when an article in the party newspaper 
Borba concerning the Bill for the new General Law of People’s Committees 
then in preparation not only named the Chamber of Producers as part of 
the people’s committee system, and produced what has since become the 
standard argument for it, but also foreshadowed its introduction at the 
republican and federal levels. Clearly somebody had been thinking fast; 
the tempo of thought has persisted undiminished ever since. 

Its main line is fairly clear. M. Kardelj declared in November 1952, when 
the Bill for the new Constitutional Law was published, that through the 
Chamber of Producers ‘the power of the working class finds expression, and 
in a direct form; thereby it can ensure its directing role immediately as a 
class and not only through its most conscious vanguard. And such a state 
of affairs is in fact the only effective obstacle against tendencies to bureau- 
cracy.” The idea of economic representation is associated with the realiza- 
tion that Communists are corruptible into bureaucrats and into local 
pashas, and that for the good of its soul the party must renounce the Stalinist 
earthly kingdom for the heavenly kingdom of ideological influence, by 
assuming the humble guise of a Marxist Fabian Society. A few days before 
M. Kardelj’s statement it had taken this step, changing its name, and in 
principle its nature.? The proletariat was to be given the means of running 
its own dictatorship. It seems to have been assumed that it would continue 
to heed the advice of its best elements, the Communists, and otherwise 
recognize their merits. 

This is no longer party dictatorship, but it is still the dictatorship of the 
proletariat, and that is why, for the present at least, there has to be weight- 
ing of representation between occupational groups. The Chamber of Pro- 
ducers, M. Kardelj had explained on a previous occasion, ‘emphasizes 
the directing role of the working class, but at the same time reinforces 
its alliance with all other toilers, especially the working peasants’? The 
existence of the chamber advanced the ‘alliance’ against the rest, especially 
against the dangerous but necessary intellectuals; the inequality within it 
ensured the ‘directing role’. 


' Article: ‘Pobeda socijalizma nad drZavnokapitalisti¢kim birokratizmom’, Borba (Bel- 
grade), 29 Nov. 1952. 

? At its 6th Congress in Zagreb, 3-7 Nov. 1952, the Communist Party of Yugoslavia took 
the name ‘League of Communists of Yugoslavia’, and issued a declaration of its new role 
in the State. In Feb. 1953 the mass organization, or outer ring of supporters, the People’s 
Front, at its 4th Congress followed this lead, taking the name of Socialist League of the 
Working People of Yugoslavia, and adopting new statutes. 

> Speech in the federal legislature, 31 Mar. 1952, on the Bill for the General Law of 
People’s Committees. English text published as: Edvard Kardelj, Socialist Democracy 
(Belgrade, Federation of Yugoslav Jurists’ Associations, 1952). 
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The argument from justice to those who contribute most to the common 
stock was at hand to reinforce the argument from class destiny, and this also 
suggested a formula for allocation of seats, a puzzle which has generally 
defeated advocates of economic representation. Seats were to be allotted 
among the prescribed occupational groups and sub-groups in proportion to 
their contributions to the ‘social product’ of the area. For the separate con- 
tributions and total social product the figures used were those given (in 
money terms) in the approved Social Plan! of the area, not those actually 
realized. This economic contribution, it is argued, 


is an objective and just criterion, not only from the point of view of the develop- 
ment of socialism but also from the point of view of a certain social justice. If it 
coincides with the social-political criterion, this is neither fortuitous nor unjust. 
The coincidence proceeds from the progressive role of socialist industry and the 
rest of the socialist economy as against agriculture, especially when the latter is 
still for the most part based on petty-capitalistic private ownership. . . . only the 
existence of this coincidence justifies the introduction of the Chamber of Pro- 
ducers and determines its progressive economic and political role in our present 
conditions.” 


‘The representation of producers’, says the same writer, ‘becomes a pro- 
gressive and democratic measure if in it the forces of socialism can gain a 
decisive position.’> The Yugoslav innovators did not intend this to be a 
functional ‘economic parliament’; it is a tribune for the interests of the 
Marxist future, designed to weight the balance of forces in favour of the 
progressive class. Allotment of seats in proportion to price of product was 
intended to achieve this by its bias in favour of those forms of economic 
activity which have a high cash yield and against those which use most 
labour in proportion to product, and, in particular, in favour of industry, 
assumed to be largely identical with the working class, against agriculture. 


II 


Those who built this framework of theory were at the same time con- 
structing institutions which it would support. The first practical problems 
were to settle who the ‘producers’ were in law, to divide them into groups, 
to allocate seats among the groups, according to the agreed formula, and to 
determine a method of election. It then remained to settle the task of the 
producers’ chambers and their relations to other organs of government. 
With these questions the difficulties really began. 

The original scheme was applied in local government by the General 

? DruStveni Plan, the current term for the annual economic plan of the federal and 
republican legislatures and the people’s committees of cities, districts, and urban communes 
(gradske opStine). Of these the last have no Chamber of Producers. Ordinary communes 


(opStine) have neither Chambers of Producers nor their own social plans. 
? Djordjevic, op. cit., p. 11. > Ibid., p. 9. 
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Law of People’s Committees of April 1952 and by legislation of the re- 
publics prepared concurrently and enacted in the succeeding few months. 
It provided for four occupational groups: I. Industry, II. Agriculture, 
III. Commerce and Catering, and IV. Crafts. Group II was further divided 
into three sub-groups: (i) State agricultural estates and institutions, (ii) 
peasant labour co-operatives, and (iii) general co-operatives. The district 
and city elections of December 1952 were held on this basis, but thought 
had already progressed beyond that point, and legislation passed in 1953 
reduced the groups to two, combining III and IV with I and abolishing the 
sub-groups of Group II;' there were now only two groups, industry and 
agriculture, and this pattern was applied to cities and districts—fresh 
elections being held in all republics except Croatia—as well as to the new 
chambers which were set up in the central legislature and the legislatures 
of the federal republics by the Constitutional Law of January 1953 and 
consequential republican legislation. 

To set boundaries to the agricultural group raised few difficulties, for the 
sub-groups of the earlier law comprised between them virtually all engaged 
in agriculture. Co-operation had in Yugoslavia a long record of success; 
even before the war there were few peasants who were not associated in 
some form of co-operative, and there had been further accessions since 
1945, voluntarily to the general co-operatives and less voluntarily to the 
peasant labour type, which are in fact collective farms. Thus the third sub- 
group, which provided for the looser forms of association, gave representa- 
tion to almost all the independent peasants, and for this purpose was 
credited with the product of even those few who were not members of any 
co-operative. The only difficulty was presented by the fact that wives and 
other dependants of peasant proprietors, doing perhaps as much of the 
work on the holding as the proprietor himself, are commonly not enrolled 
as members of the co-operatives. At the first elections they were admitted 
as candidates and many were elected. The 1953 legislation put their status 
beyond doubt; members of peasant households engaged in agriculture were 
specifically included within the definition of the agricultural group, and 
were therefore admitted both as candidates and as electors.? The wives and 
families of producers outside the agricultural group are still excluded for 
both purposes, though they are reckoned, as will be explained, for the allo- 
cation of seats among constituencies. This greater comprehensiveness of the 
agricultural group does not of course increase its representation, which is 
independent of the number of persons represented. 


1 The Constitutional Law of Jan. 1953 reduced the groups to three, by combining Group 
III (Commerce and Catering) with Group I (Industry). The Law on the Rights and Duties, 
Election and Recall of Federal People’s Deputies passed in the following summer, also 
merged Group IV (Crafts) with the combined group. 

? Law on... Federal People’s Deputies. 
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The original craft group was similarly comprehensive, including all 
master-craftsmen (whether working independently, and enrolled in the 
compulsory professional organization, or associated in craft co-operatives), 
and all workers employed in craft workshops. 

The other two groups gave more trouble. The full description of the 
original ‘industry’ group was ‘industry, mining, forestry, building, public 
works and transport’, to which the 1953 legislation added, besides the 
former groups III and IV, the previously neglected category of postal, 
telegraph, and telephone workers. The group was taken as coextensive 
with the ‘enterprises’ within these categories, so that persons not working 
in enterprises, though engaged in identical activities, were unrepresented. 
Candidates for election, according to the legislation of 1952, must be ‘toilers 
working directly in production or in the basic activity of the economic 
organization’. ‘Directors of enterprises and persons whose position corre- 
sponds to the position of director’ were explicitly excluded from election, 
but other administrative and technical staff were everywhere held eligible. 
The 1953 laws removed the requirement of direct participation in pro- 
duction and the exclusion of directors, and declared eligible as candidates 
—though they are not themselves voters—officials of trade unions or of 
federations of co-operatives, elected to those offices by their producer 
members. The position of these last had formerly been in doubt. 

No claim is made by the Yugoslav official spokesmen that this amounts 
to a final definition of the term ‘producer’. It is convenient to take as a test 
employment in, or membership of, recognized organizations, but it is 
admitted that the definitions are rather narrower than general Marxist 
theory requires.! They exclude a few peasants, some workers, and most 
intellectuals. But, we are told, the Chamber of Producers as thus constituted 
is merely a transitional form; the final destination lies in ‘a synthesis of both 
chambers in a Chamber of Producers and Citizens, in a single representa- 
tive body of citizens who will at the same time be producers’. It is hard to 
envisage this synthesis. If the term ‘producer’ is to be redefined so as to 
include the intelligentsia, workers not employed in ‘economic organiza- 
tions’, private shopkeepers (if then still existing), housewives (other than 
the peasant housewives already represented), and retired persons—-who 
will presumably all continue to be covered by the term ‘citizens’—it is in- 
conceivable that the weighting of representation by product-value should 
continue. Without that weighting the synthesis would hardly differ from 
representative democracy as practised in the West. It is perhaps unfair to 
press literal interpretation so far; the main point is that the complexities of 
the present system are justified by Yugoslav constitutionalists as a necessity 
of the present phase, not as a model desirable in itself. 


Djordjevic, op. cit., p. 8. 2 Ibid., p. 7. 
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In local government, the 1952 law enacted that the strength of the 
Producers’ Chamber should be between half and three-quarters of that of 
the popular chamber; the actual figure in each case was to be fixed by the 
(unreformed) people’s committee for the area concerned, subject to dis- 
allowance by the republic. A different standard was taken a year later for 
the size of the chamber at federal and republican level: a proportion of the 
‘producer population’. The result is much the same; both methods are 
designed to produce a chamber smaller than the corresponding popular 
chamber.! But this principle was abandoned in local government when it 
was adopted at higher levels; it was provided in 1953 that in the city and 
district people’s committees the Chamber of Producers should be of equal 
size with the popular chamber, apparently in order to increase its influence.” 

Allocation of seats among the six categories of producers (the original 
groups and sub-groups) in proportion to cash value of social product recalls 
the allocation of seats between party lists in some forms of proportional 
representation. The method adopted was to multiply the available number 
of seats by the fraction of the total social product which, according to the 
plan, each group was to contribute, and to allocate a seat for each whole 
number of the result. Any seats remaining were to be allocated among the 
groups in the order of magnitude of the remainders from this calculation. 
The allocation of the agricultural group was then to be divided among the 
sub-groups by a similar calculation. To the authorized total of seats was 
then to be added one extra seat for any group or sub-group which by this 
method would be left unrepresented, provided that it had within the area of 
the people’s committee not less than fifty producers.’ The reduction of the 
groups to two has eased the problem of allocation, and the ‘fifty producers’ 
clause, which operated in favour of the commerce and catering and craft 
groups and the State and collective-farm sub-groups, does not appear in the 
1953 legislation. 

For election purposes all groups and sub-groups, except the former 
Group IV (Crafts), were to be divided into constituencies each consisting of 
one or more enterprises and each, in general, returning one member. In very 
large enterprises, or where difficulty arose in the grouping of smaller enter- 
prises, two or more members might be elected for one constituency, and 
Group IV was in all cases to form one unit, whether it returned one or more 
members. For this allocation to constituencies division was no longer to be 
by product-value as in the division into groups. Under the 1952 laws it was 


1 Djordjevic, op. cit., p. 13. 

2 See Leon GerSkovié, ‘Vije¢éa proizvodjaéa u narodnim odborima’, Ekonomska Politika, 
15 Oct. 1953, p. 822. . 

> Examples of such calculations are given in: Dr. Josip Hacin, ‘Naloge ljudskih odborov 
pri volitvah v zbor proizvajalcev’, Ljudska Uprava, No. 10 of 1952, pp. 500 ff., and by 
certain of the republics in annotated editions of their election laws. 
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to be in proportion to the number of producers, but this, like most other 
things about the Chamber of Producers, was mutable; when the device was 
adopted for the federation and the republics the allocation to constituencies 
within the groups was made proportional not to the number of producers 
but to the number of the ‘producer population’, defined as ‘the producers 
together with the members of their households dependent upon them for 
subsistence’. The reason is not clear; we are told only that “There is no 
reason in principle to take only the producers as a criterion, and on the 
basis of producer population one gets today a juster allocation of deputies 
to be elected in the several republics.’! Possibly there was pressure by the 
republics where the proportion of dependants to earners is high. 

Under the 1952 legislation individual producers came in as a basis of 
calculation, but were to have little personal part in the election. This was to 
be indirect, by means of electoral colleges consisting of, or based on, bodies 
already existing for other purposes, including the workers’ council in each 
industrial enterprise. The number of electors in proportion to producers 
varied considerably from one group to another, and between constituencies 
which consisted of a single enterprise or co-operative and those which com- 
prised several; there was no wide popular election except in an occasional 
agricultural constituency, which coincided with membership of a single co- 
operative. The 1953 legislation, however, provided that each group in the 
federal and republican Chambers of Producers was to be elected by the 
members of that group in the district and city Chambers of Producers, 
though on the basis of the federal or republican product-value and not in 
proportion to their own numbers. This use of the groups at the lower level 
as electoral colleges for the higher bodies seems to have been a compara- 
tively late invention. To avoid extreme remoteness from the electorate 
it was provided at the same time that the district and city Chambers of 
Producers should in future be elected directly by the producers. The con- 
stituencies remained as before, and it is officially insisted that it is the 
economic organization which elects the member; the individual producer 
merely exercises the vote.” Nevertheless a further step has been taken away 
from the original idea of a federation of workers’ councils. 

Under the earlier legislation candidates were nominated at the same 
meetings at which the election took place, and the right of proposing candi- 
dates was consequently confined to members of the electoral colleges. By 
the 1953 laws nomination is entrusted to general assemblies of producers, 
corresponding to the voters’ meetings which nominate for election to the 
popular chamber. For the latter the nominating body is now in principle 
coextensive with the electorate, for the Chamber of Producers above city 
and district level the nominating body is much larger than the electing body. 


* Djordjevic, op. cit., p. 13. ? Kardelj, Borba, 29 Nov. 1952; Djordjevié, op. cit., p. 10. 
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The legal prescriptions concerning the powers of the Chambers of Pro- 
ducers are as involved as those governing their composition. The new body 
is not equal in powers to the popular chamber. There are three categories 
of functions prescribed for the people’s committees. In the first, which is 
mainly economic and includes the social plan and the budget, the Chamber 
of Producers is placed on an equal footing with the popular chamber; con- 
flicts are to be settled by a joint commission in which the two bodies are 
equally represented, or in the last resort by the legislature of the republic 
(in the case of city or district disputes) or (for disputes at federal or republi- 
can level) by dissolution and a general election of both chambers. The 
second class of business is concerned mainly with elections and appoint- 
ments—of officers (political and professional) and saveti and joint com- 
missions of the people’s committee itself, judges of courts, and managers of 
enterprises and institutions within its area. These matters are taken in joint 
session; in local government the influence of the two chambers in this class . 
of business, as in the first, is now equal, but in the federal and republican 
assemblies the Chamber of Producers is still numerically at a disadvantage. 
There have in fact been few disagreements between the chambers about 
appointments, or if there have been they have been settled ‘out of court’. 
Thirdly, the remaining powers are vested in the popular chamber alone; 
though provision is made for a range of exclusive powers to be subsequently 
conferred also on the Chamber of Producers. Some variations within these 
three categories are to be found in the laws of the six republics, but the 
powers affected are not those of greatest practical importance. 

Assignments of exclusive powers to the chamber have been made from 
the first. For instance, people’s committees (i.e. the two chambers resolving 
separately) have been empowered to assign to it the function of auditing the 
accounts of economic enterprises (factories and commercial and similar 
undertakings). This seems generally to have been done, but not invariably. 
The draft standing orders of the people’s committees which were under 
discussion in 1953 proposed to treat similarly certain other powers, such as 
settlement of labour disputes, transfer of assets between economic enter- 
prises, appointment of disciplinary courts in such enterprises, approval of 
the number of members of workers’ councils, supervision of the legality of 
elections to enterprise management boards and of the decisions of the latter, 
and nomination of representatives to serve on the branch boards of the 
National Bank. As yet, however, the exclusive powers of the Chambers of 
Producers are very limited. 


III 


Participation in the first elections to the new chambers in the local 
government bodies, in December 1952, does not suggest that they met any 
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conscious need of the public. One Macedonian writer goes so far as to say: 
‘Interest in the Chamber of Producers, even among the masses and even 
among communists, was insignificant’,' and he attributes this to miscon- 
ceptions as to its functions. Almost a third of the electors, he says, were 
absent from the voting. The figures from Croatia? seem to show the same 
thing. In the elections there a poll of 83-4 per cent. was recorded for the 
popular chambers of districts and 88 per cent. for those of cities; for the 
Chambers of Producers the poll in the cities was 83-3 per cent. with much 
narrower electorates, but in the districts it was only 52:7 per cent.; the pro- 
portion in the agricultural group in one district was as low as 11-7 per cent., 
and there were others in which it was not much higher. Elections of the 
more familiar type have become a ritual as a result of years of authoritarian 
rule, and this is in itself enough to secure a good poll; probably the elections 
to the new chamber have not yet benefited by this attitude, but their con- 
version into direct elections may tend to assimilate them in the popular 
mind with those for the other house. However, if the leaders desire of the 
public more than merely formal acceptance of their invention they will 
need to show some tangible benefits from it, and this may not be easy. 

How far has the experience of a single year justified the design by the 
standards of the designers themselves? In the first place, has the balance of 
representation worked out, as it was intended, in favour of the proletariat 
in this still largely agricultural country? Figures for the 1952 local govern- 
ment elections are available for all republics,’ though of those to which the 
writer of this article has had access only the figures for Croatia and for 
Macedonia are sufficiently detailed to give a picture of the position in the 
several districts and cities. Analysis shows an overall predominance of the 
original industrial group over agriculture only in the Republic of Slovenia, 
though in Macedonia and in Bosnia-Hercegovina the addition of the repre- 
sentatives of Groups III and IV (commerce and catering and crafts) to 
Group I would give the urban front a slight advantage. It is questionable, 
however, whether this alliance has any real meaning. 

Industry is predominant in the Chambers of Producers of the cities in all 


1 K. C. (presumably Krste Crvenkovski), ‘Neka iskustva iz izbora za narodne odbore’, 
Komunist, No. 2-3, (Feb.—Mar.) of 1953, p. 193. 

2 Izbori za lokalne organe narodne vlasti, statistical material issued by Zavod za statistiku 
i evidenciju Narodne Republike Hrvatske (Croatian Republican Statistical Office), Zagreb, 
May 1953. 

Tid. (for Croatia); Pregled na izbraniti odbornici na narodniti odbori . . . , statistical 
material prepared by Zavod za statistika i evidencija na N. R. Makedonija (Macedonian 
Republican Statistical Office, Skopje, 1953 (for Macedonia). It is not known whether this 
latter has been published. Some general figures, particularly concerning Bosnia-Hercegovina, 
are given in the article by Dr. Salamon Konforti, ‘Struktura prvih sreskih i gradskih vijeéa 
proizvodjata’, Narodna Uprava (Sarajevo), No. 1 of 1953, pp. 13-17. The present writer is 
indebted to the republican Secretariats for Legislation, particularly that of Slovenia, for 
additional figures. 
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republics, but this is less significant than it looks. There is reason to hold 
that in the cities the Chamber of Producers is superfluous; it merely dupli- 
cates the situation in the other chamber. In resisting the demands of the 
medium-sized towns, the urban communes, for the establishment of 
Chambers of Producers there, M. Kardelj said: ‘. . . In the urban commune 
there is no such need, for in the people’s committees enough workers are 
represented. In them the workers are the dominant factor and therefore I do 
not see any necessity there to establish also an organ such as the Chamber 
of Producers.” Why this convincing argument has not been applied to the 
larger urban units, the cities, is not clear, unless perhaps the leaders feared 
the mass of State officials and other intellectuals concentrated in the latter. 
But the whole question of the towns, of both degrees, and their relations 
with the districts was still under active discussion at the end of 1953. 

The weighting has (it seems) still left the agricultural group predominant 
in a majority of the districts in all republics except Slovenia. Of the 88 
districts in Croatia there are 47 in which it has an absolute majority and a 
further 3 in which it is the strongest single group. In Macedonia agriculture 
has an absolute majority in 9 of the 18 district Chambers of Producers. 
Whether in the minority of districts where there is a preponderance of in- 
dustry in the Chamber of Producers there is any such duplication as is 
found in the cities cannot be determined for certain. The detailed com- 
parison with the popular chamber which would be required is not possible, 
since membership of the latter is not classified into the four groups. For 
Croatia and Macedonia there are available analyses of both chambers by 
professions—which are not quite the same thing. The picture which these 
present is somewhat obscured by the existence in both chambers of a 
numerous group of ‘officials of enterprises and institutions’. The strength 
of this group is in itself interesting; in it lies the weakness of the leaders’ 
apparent assumption that to over-represent industry was necessarily to 
strengthen the working class. In fact, it was observed, more than 30 per cent. 
of those elected in Group I to Chambers of Producers of cities and districts 
in Croatia were ‘officials’ (i.e. administrative and clerical workers),? and 
complaints have frequently been made in the official journals about the 
reluctance of the workers to elect their own kind to represent them. When 
the results of the same elections in the same two republics are analysed into 
the three categories of workers, agriculturalists, and officials,’ the workers, 

Speech at first regular assembly of the standing conference of cities and urban com- 
munes held at Maribor in the autumn of 1953, quoted by Vinko Hafner in article ‘Treba-li 
i dalje da postoje op&tine sa posebnim pravima?’ Borba, 5 Dec. 1953. 

? From an analysis of the elections kindly made available to the writer by the Secretariat 
for Legislation of the Republic of Croatia (Zagreb). 

> Excluding agricultural workers (i.e. those not owning land) from the category of 


workers, in which they appear in the published statistics, and including them among the 
agriculturalists, as is done for election purposes. 
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who have an absolute majority in the popular chamber of one district only 
out of the 88 in Croatia, are found to have such a majority in 27 of the 
corresponding Chambers of Producers. In Macedonia where they do not 
have an absolute majority in any of the 18 popular chambers, they gain one 
Chamber of Producers. On the results of this first election the workers 
nowhere gained a majority in joint session of the two chambers where they 
did not already have one in the popular chamber, but this is a situation 
which the increase in the membership of the new chamber to equality with 
the other should correct. 

In the second place we may ask whether the Chamber of Producers is 
specially marked by fidelity to the aims of the régime. If as our criterion of 
adherence to the ‘forces of socialism’ we take membership of a socialist 
political organization, the effect of the Chamber of Producers in advancing 
the cause is not apparent. So far as can be traced all members of either 
chamber of city or district people’s committees belong to the Socialist 
League, the mass organization, but this is hardly significant, since so do 
almost all other participants in public life, and the obligations of member- 
ship seem at present to be minimal. More surprisingly, membership of the 
League of Communists, the organization of the élite, seems almost every- 
where to be lower in the Chamber of Producers than in the popular 
chamber. In the Republic of Macedonia, where in general the proportion 
of members of the League of Communists among people in public life 
seems to be appreciably higher than in the other republics, 64 per cent. of 
members of district Chambers of Producers are stated to be members of the 
League, as against 82 per cent. in the popular chamber. In Croatia, which 
is probably more representative of the country as a whole, the proportion is 
56-9 per cent. in the Chambers of Producers, as against 60-2 per cent. in 
the popular chambers of districts, and in the cities 81:2 per cent. in the 
Chambers of Producers, as against 88-4 per cent. in the popular chambers. 

_In the third place, have these chambers been influential in local govern- 
ment? In so short a time much could not be expected; but evidently much 
was expected, and performance fell short. An official of the Federal Execu- 
tive Council deplores that in a critical moment of the country’s develop- 
ment, ‘the Chambers of Producers are not a factor in the whole course of 
events, but only hold sessions when this is formally necessary, and joint 
sessions with the district chambers at that’! As in some of their other 
innovations since they undertook the radical reform of their State, the 
Yugoslav leaders seem to have assumed that there was a pent-up source of 
popular initiative waiting to be released. The disappointment of this hope 
is not altogether surprising. 

In law the members of Chambers of Producers are full equal members of 


* GerSkovic, op. cit., pp. 622-3. 
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the people’s committees or legislatures of which those chambers form a part. 
In practice their influence is more limited than that of members of the 
popular chamber, and not only because of their exclusion from the range 
of functions entrusted to the other house alone. Much power is exercised 
through the saveti. In appointing these—an act in which the two chambers 
operate in joint session—people’s committees seem generally to have elected 
an even larger proportion from the popular chamber than its more numer- 
ous membership in itself justifies, and the appointment of a member of the 
Chamber of Producers as chairman of a savet has been a rare occurrence. 
It is not simply a matter of experience; the chamber is a new creation, but 
the first producer-members were not all new to politics;' besides, at the 1952 
elections there was in many places a substantial turnover of members of the 
popular chambers,’ so that the contrast in this respect is less sharp than is 
sometimes suggested. Temporary factors may be in play, such as uncer- 
tainty caused by the insistence of the leaders that members of the new 
chamber must not be turned into politicians. 

There is the further difficulty that the mandate of a member of the 
Chamber of Producers expires if he ceases for any length of time to be 
employed in the sector of the economy in which he was elected. This means 
that he is not able to take full-time, paid political office, such as that of 
chairman or first vice-chairman of a people’s committee or member of a 
federal or republican Executive Council. These are powerful offices, and 
exclusion from them necessarily reduces the influence of the producer- 
members as compared with that of the other house. 

In the current phase in Yugoslavia much honour is paid to the doctrine 
that the State should begin to wither away from the moment of ‘the taking 
possession of the means of production in the name of society’. The Chamber 
of Producers is represented as a principal instrument to this end; the busi- 
ness it is to do already foreshadows the public concerns of meta-political 
society. It must not, therefore, become merely another parliamentary house; 
from the first its manner of operation must be something new, and a model 
to the popular chamber. It must avoid details. ‘When it tears itself away 
from production the Chamber of Producers must take constructive major 
decisions. Its detention over petty questions and its frequent convocation 
would in some sense change the very essence of this house in our represen- 
tative bodies.’? A simplicity and directness of style foreign to traditional 

* e.g. in the Croatian district of Dugo Selo the writer was informed that four members of 
the new chamber had previously served not merely as committee-men but as poverenici 
(members of the former Executive Committee having personal charge of departments). 

In both Serbia and Croatia about a third of the members elected to the popular 
chambers of cities and districts, in 1952 were new. A regular change of members has long 


been party policy by reason of the educative value of service on a representative body. See 
MiloS Minié, ‘Osvrt na izbore za narodne odbore u Srbiji’, Naa Stvarnost, No. 3 of 


1953, p. 9. > Djordjevic, op. cit., p. 17. 
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parliamentarism should characterize the work of both houses, but this, it is 
said, should be especially marked in the practice of the Chamber of Pro- 
ducers. This reasoning serves in part to explain the limitations, of member- 
ship and powers, placed on the chamber, though diffidence among the 
innovators probably counted for something.’ 

In its record so far it is hard to see any evidence of peculiar fitness for 
even the economic class of business which is the special concern of the 
Chamber of Producers. It is generally agreed that in its first months of 
existence it suffered from the fact that the managers, who had more factual 
knowledge of the workings of the economy than any others, and who were 
strongly represented in the popular chamber, were by law excluded from its 
membership. This exclusion has now been removed. Otherwise, if we may 
for the moment disregard the different balance of occupations on which 
particular stress is laid, the producer-members are not obviously distin- 
guished in quality from their colleagues in the other chamber, apart from 
being, apparently, slightly less well educated on the whole. Quality of 
discussion is hard to compare, partly because of the lack of full records, 
partly because there have been comparatively few separate sessions of the 
Chambers of Producers. 

This is a consequence of the complexity which the new chamber intro- 
duces into the procedure of people’s committees and legislatures. In the 
category of business in which the two chambers have equal powers there 
may be waste of time through duplication of discussion, and further delay 
in the reconciliation of conflicts. To avoid this most committees have had 
recourse to the authority given in the laws to resolve into joint session for 
deliberation, though not determination, about any matter. In practice joint 
sessions have often been called without prior resolution; the agenda for 
them generally do not distinguish the three procedural classes of business, 
and the meeting goes straight through the agenda. Matters to be voted on 
separately by each house may be treated in one or another of two ways: 
‘either the two houses remain together and vote, by show of hands, one after 
the other, or the joint session does not vote at once but goes on to the next 
business at the point where a vote is required, and at the end of business the 
two houses meet apart to vote all questions outstanding. The latter is much 
the less convenient and tends to encourage rambling debate; it nevertheless 
is favoured by official opinion, and for the federal legislature it has been 
made obligatory. The objection to the easier method is partly that it may 
lead to irregularities, but largely that it is likely to inhibit the Chamber of 
Producers from forming a point of view of its own, on which the leaders 


' Dr. Djordjevié speaks of ‘a justifiable caution with regard to an institution which for 
the first time in history is being included in the organization of authority in this form and 
manner’, Djordjevic, Ustavno Pravo (Administrative Law), Belgrade, 1953. 
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place great importance. Some influential writers have gone so far as to call 
for the cessation of joint sessions altogether;' no legislation has yet resulted, 
but it seems that the hint has been taken in a number of places. 

The first federal and republican Chambers of Producers were elected in 
the latter part of November 1953, and it is too early to say anything about 
their operation. In composition they seem to satisfy the ideological require- 
ments fairly well, certainly better than most of those in local government. 
The 1953 social plan assigned to activities in the new consolidated Group I 
(industry, commerce, and crafts) the achievement of 66-63 per cent. of the 
year’s social product and to Group II (agriculture) the remaining 33-37 per 
cent. The former group was therefore allotted 135 seats in the federal 
Chamber of Producers and the latter 67.? In the republican Chamber of 
Producers of Croatia Group I was to elect 74 and Group II 33.’ This per- 
haps is something like the original vision. 

The Chambers of Producers do, however, complicate the picture in 
central government even more than they do in local government. In the 
republics there are now two chambers instead of one. In the federal legis- 
lature the Chamber of Producers replaces as second chamber a Chamber of 
Peoples (vece naroda) composed of equal numbers of representatives of the 
federating units and of a smaller quota of representatives from the autono- 
mous units—30 each from the 6 republics, 20 from the autonomous pro- 
vince, and 15 from the autonomous region. This chamber has gone, but its 
ghost still haunts the constitution as rebuilt in 1953. Of the 282 members 
of the Federal Chamber (savezno veée), the popular chamber of the federa- 
tion, 70 are still chosen on the old federal basis (10 for a republic and 6 and 
4 respectively for the two autonomous units), elected not directly but by the 
popular houses of the units which they represent. They have the full rights 
of ordinary members of the house, but in addition they sit separately (under 
the old name) to consider and vote upon certain matters touching closely 
the interests of the federal and autonomous units. Divergences between their 
decisions and those of the rest of the Federal Chamber must be referred to 
a joint commission of equal numbers of representatives of each, and may 
in the last resort be settled by dissolution. One of the matters which call up 
this constitutional ghost is the annual federal social plan, by which the 
country’s economy is governed. The plan is also within the competence of 
the Chamber of Producers, which also has an absolute veto, to be over- 
ridden only by dissolution. Yugoslavia is therefore committed to a limited 


' GerSkovicé, op. cit., p. 623. 

? ‘Odluka O Utvrdjivanju Broja Narodnih Zastupnika . . .” (Sluzbeni List FNRJ—the 
federal official gazette, No. 36 of 1953, item 298), which gives also the allocation to republics 
(in proportion to ‘producer population’). 

> From report in newspaper Vjesnik (Zagreb), 19 Sept. 1953. It was noted that out of the 
total population of 3,913,753 in the republic 3,225,061 counted as producer population for 
the purpose of determining the size of the chamber. 

5540.2.3 Q 
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experiment in tricameralism in a form which would certainly lead to conflict 
and confusion but for the existence of strong leadership and effective party 
organization. Yet the experiment was begun because of the tendency of 
strong leadership to defeat itself by establishing bureaucracy, and it was 
hoped that the new invention would add initiative from below to leadership 
from above. 

Even in 1953 there were some signs of disillusionment. The original idea 
had been that the Party should retire into the background to free itself from 
the stigma of bureaucracy, and that the proletariat should be induced to 
take responsibility upon itself through a representative system heavily 
weighted in its favour. There was a long interval between the enactment of 
the Constitutional Law, in January 1953, and the election of the first federal 
and republican legislatures under it in November, and the impression grew 
that the proletarian representation in the city and district Chambers of 
Producers was weaker than had been expected and that it lacked combative 
spirit. The Party may have refreshed itself by self-criticism, but its with- 
drawal has now stopped and has perhaps been partially reversed. 

The foreign observer is bound to be impressed by the ingenuity of the 
Yugoslav political inventors and the enthusiasm with which new ideas are 
applied throughout the structure of the State. There may also be in the new 
formulas of the Chamber of Producers something relevant to discussion 
about self-government in industry elsewhere. But in general it seems that in 
Yugoslav conditions the design must frustrate itself, because it is too 
complex for a situation in which simplicity and clarity are essential if the 
people at large is to understand the process of self-government and its own 
role in it. The experiment, however, continues; it may be worth watching. 
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THE AMERICAN LABOUR MOVEMENT: 
A BRITISH VIEW 


HENRY PELLING 


Queen’s College, Oxford 


To attempt a comparison of the labour movements of Britain and America 
is a formidable undertaking, for each consists of a wide variety of institu- 
tional forms which defy ready classification. It may well be, for instance, 
that the American unions of the building trades are more similar to those 
of Britain than they are to the International Ladies Garment Workers or 
the Musicians Union; and the British Amalgamated Engineering Union 
probably resembles the Machinists of America more closely than it does 
the Inland Revenue Staff Federation. In short, the distinctions that one may 
draw between the movements of the two countries will be of such a general 
character as to conceal a whole world of individual peculiarities.’ 

The most striking general difference springs from the fact that there is, 
and always has been, much less class consciousness in America than in any 
part of Europe, though there has been marked differentiation along other 
lines—racial, religious, and ethnic.? The worker in American industry is 
much less conscious than his British counterpart of having been brought up 
differently from his employer or manager, for he may well have gone to the 
same type of school: but as likely as not he will have some other kind of 
group consciousness, especially if he is a negro, a Pole, a Jew, or an Italian, 
to mention only the largest of the remaining distinctive groups in American 
society. This weakness of the sense of class consciousness, combined with 
the strength of group loyalties, retarded the growth of unionism in the 
United States in the nineteenth century. The fact that universal suffrage was 
won in most of the States quite early in the century, and that the workers 
did not have to continue to struggle for the vote as they did in Britain, also 
prevented the growth of ‘working-class solidarity’. Other factors worked 

' The best brief description of the history and structure of the American labour move- 
ment is H. U. Faulkner and Mark Starr, Labor in America (revised ed., New York, 1949). 
The best full-scale history is J. R. Commons and associates, History of Labor in the United 
States (New York, 1918, continuing). The present-day structure of the movement is ably 


described in Clyde E. Dankert, Contemporary Unionism in the United States (New York, 
1948). 

_ 7 The analysis here attempted owes much to that of Professor Selig Perlman, summed up 
in his Labor in the New Deal Decade (New York, 1945). 

Political Studies, Vol. II, No. 3 (1954, 227-241). 
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in the same direction—the sheer size of the country and the sectionalism 
that it encouraged; the opportunities presented by the existence of free, or 
at least cheap, farming land; and the comparatively late date at which 
industrialism began to develop on the British scale. 

The result was that the American labour movement, in so far as it 
followed the British pattern at all, was about half a century behind it. The 
idealistic Knights of Labor, for instance, which had a wide but temporary 
hold on the American workers without distinction of trade or craft in the 
1880’s corresponded to the British attempts at general union in the 1830's; 
and the more permanent craft societies which, under Samuel Gompers, 
formed the backbone of the American Federation of Labor (founded in 
1886) were comparable with the ‘new model’ unions of Britain which they 
undoubtedly set out to imitate. Like the Trade Union Congress of Britain, 
the American Federation of Labor came into being as the expression of the 
interests of the skilled craftsmen; and it too represented for many years only 
a small ‘aristocracy’ of the workers. 

There were, however, structural differences between the early AFL and 
the TUC, the causes of which may be found in the peculiarities of the social 
structure of the two countries. American workers, lacking the comparative 
homogeneity of the British working class, needed a strong central leadership 
to provide them with discipline. The American system of government, which 
gave great authority, if not great power, to one man rather than to a com- 
mittee, provided a model for this centralization of leadership. The consti- 
tuent unions of the AFL retained full internal autonomy like the member 
bodies of the British TUC; but whereas the latter’s Parliamentary Com- 
mittee was nothing more than a standing committee of the annual Congress 
which had the sole purpose of lobbying at Westminster and Whitehall and 
had no powers of jurisdiction over or between the unions, Samuel Gompers 
as AFL President had authority delegated to him to grant, withdraw, or 
withhold union charters, and to decide issues of demarcation where the 
unions overlapped. The AFL President could, and still can, exercise almost 
dictatorial powers over the local ‘Federal Labor Unions’, which are sup- 
posed to be temporary bodies eventually to be split up among appropriate 
international or national unions, but which may continue for many years.’ 
Although the annual convention of the AFL was theoretically a democratic 
check, the system of committees presided over perennially by the same 
senior officials gave over this power to a small group of leaders with a back- 
ground and philosophy similar to those of the President. 

Gompers was emphatic that ‘dual’ unions were a serious threat to the 
existence of the whole labour movement, and he used his powers ruthlessly 
against them, though not always with success. They flourished in many 


? Dankert, op. cit., p. 60. 





ism 
, or 
ich 


Ss it 
The 
ary 
the 
0’s; 
ers, 
1 in 
hey 
ain, 
‘the 
only 


and 
cial 
itive 
ship 
hich 
-om- 
nsti- 
nber 


~ 


Om- 


BTESS 
-and 
\pers 
N, OF 
> the 
most 

sup- 
riate 
ears.! 
ratic 
same 
back- 


o the 
lessly 
many 


HENRY PELLING 229 


trades, and derived strength from the group loyalties of American society.’ 
Thus in the early days of the AFL the Machinists and the Carpenters found 
themselves in competition with the British unions in these trades, the Amal- 
gamated Society of Engineers and the Amalgamated Society of Carpenters 
and Joiners respectively, which continued to retain the allegiance of many 
British craftsmen who had emigrated to the United States. When Gompers 
in 1902 revoked the ASE Charter under pressure from the Machinists, the 
American Council of the ASE cast about for another national organization 
of American unionism which it could join, and three years later it was one 
of the founding elements of the [WW, which it hoped would be an effective 
rival of the AFL.” 

A much more important cause of ‘dual’ unionism, however, was the lack 
of sympathy on the part of the largely native skilled unionists for the un- 
skilled immigrants. This lack of sympathy forced the latter to form unions 
of their own, although in most cases they did not bring the idea of unionism 
with them from Europe. Thus the Amalgamated Clothing Workers grew 
up as an organization of eastern European Jewish immigrants, in opposi- 
tion to the United Garment Workers and in spite of proscription by the 
AFL. Bitter strife between the two unions, culminating in the ‘battle of 
scissors’ in Baltimore in 1916, did not prevent the Clothing Workers under 
Sidney Hillman from becoming the strongest union in the industry.> The 
same factor was the main cause of strife between the old United Hatters 
and the Cloth Hat, Cap, and Millinery Workers (founded 1901), although 
in this case both unions secured charters from the AFL and the area of 
dispute between them was largely confined to the millinery trade.‘ 

The slowing down of immigration since the First World War has con- 
siderably reduced this type of conflict between ethnic groups, although it 
has not entirely eliminated it.’ More serious in recent years, since negro 
unionism became more practicable, has been the existence of racial dis- 
crimination in many of the unions. Negroes may be excluded either by 
constitutional provision or by tacit arrangement, or they may be segregated 
in separate ‘Jim Crow’ locals. Although this discrimination is rarely prac- 
tised in the newer unions which make up the CIO, and has also declined 
rapidly in the AFL, it is still of importance in the railroad brotherhoods. 


' See Walter Galenson, Rival Unionism in the United States (New York, 1940). 

> AFL Report, 1902, p. 51; Paul F. Brissenden, The WW (New York, 1919), pp. 121 ff. 

> Matthew Josephson, Sidney Hillman (New York, 1952), p- 148. 

* Donald B. Robinson, Spotlight on a Union (New York, 1948), p. 19. The two unions 
united in 1934. 

* For the Americanization of the Jewish unions see Will Herberg, ‘Jewish Labor Move- 
ment in the United States’, Industrial and Labor Relations Review, vi (1952), pp. 44-66. 
A useful general account is Jack Barbash, ‘Ethnic Factors in the Development of the 
American Labor Movement’, in Industrial Relations Research Association, Interpreting the 
Labor Movement (Madison, Wis., 1952), pp. 70-82. 
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Negroes have been prevented from obtaining jobs on the railroads above 
the rank of porter or fireman. The Brotherhood of Sleeping Car Porters was 
founded in 1925 by A. Philip Randolph, an educated New York negro 
Socialist, and Randolph has been active on behalf of the rights of negroes 
at the annual conventions of the AFL.' But the existence of discriminatory 
practices in the other railroad brotherhoods has forced many coloured 
workers to join ‘dual’ unions, the most notable of which is the United 
Transport Service Employees, CIO. On the other hand, some largely white 
unions, such as the International Ladies Garment Workers, AFL, and the 
United Auto Workers, CIO, have large negro membership and an especially 
good record of opposition to racial discrimination.” 

The weakness of the American labour movement, in contrast with that 
of Britain, was never more marked than in the nineteen-twenties, when in 
spite of a period of unexampled prosperity total union membership declined 
from 5 million in 1920 to 3} million in 1930. Faith in the virtues and poten- 
tialities of private enterprise was never so great: the age of Horatio Alger 
in America far outlasted the age of Samuel Smiles in Britain. The closed 
shop was denounced as un-American, and the open shop was actually called 
‘the American Plan’. Owing to the fall in food prices, workers had no in- 
centive to organize in order to prevent wages from lagging behind a rising 
cost of living. Consequently the frontiers of unionism contracted. Its grip 
in the steel industry, which had always been weak, was finally broken in 
1920; the Mineworkers Union under the young John L. Lewis shrank to a 
tiny fraction of the total number of miners; and the workers gladly accepted 
company welfare schemes wherever the employers saw fit to offer them as 
a substitute for independent unionism. ‘Company unionism’ has never 
flourished in Britain; but in America in the early nineteen-thirties it prob- 
ably covered almost as many workers as did the AFL. 

Another feature which discredited and weakened unionism was the 
prevalence of ‘racketeering’, which was a common characteristic of life in 
the larger American cities in the era of prohibition.? The unions could not 
isolate themselves from the corruption and violence of the great urban 
centres: at one time the officials of the AFL had to admit that twenty-eight 
of their Chicago affiliates were in the hands of Al Capone and his asso- 
ciates.* That this type of union weakness has not been entirely eliminated 
is shown by the present condition of the International Longshoremen’s 


* See Brailsford R. Brazeal, The Brotherhood of Sleeping Car Porters (New York, 
1946). 

? See Herbert R. Northrup, Organised Labor and the Negro (New York, 1944), though 
this is somewhat out of date owing to the gains made by negro workers during the war and 
retained since. 

> Sidney Lens gives an interesting picture of the position in Chicago in the 1920's in his 
Left, Right and Center (Hinsdale, Il., 1949). 

* C. Wright Mills, The New Men of Power (New York, 1948), p. 128. 
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Association in New York, and by the public concern that has been expressed 
for a number of the union-sponsored insurance funds of recent years.’ 

The depression of the nineteen-thirties naturally caused profound changes 
in the position of the labour movement in American society, for it altered 
the whole attitude of the workers to the industrial system under which they 
lived. It is difficult, however, to be sure that it was the decisive factor in the 
amazing development of unionism that took place in the later nineteen- 
thirties, for this was accomplished in a new industrial environment created 
by the administration’s active encouragement of the unions and by Con- 
gress’s enactment of important legislation favourable to their purpose. The 
Norris—La Guardia Act of 1932 freed the unions from the threat of injunc- 
tions which had hung over them in the previous decade, and this was shortly 
followed by the National Recovery Act of 1933, Section 7a of which gave 
the unions the legal right to organize and bargain freely in all the industries 
that it covered. The Wagner Act of 1935, which replaced NRA, provided 
the incentive for the great expansion which took the membership total from 
under 4 million in 1935 to almost 14 million ten years later. The Wagner 
Act ‘transformed the organising process from an underground movement 
to a more or less open and above-board enterprise’.? The Act provided for 
a system of voting by which the workers in a given firm or department could 
choose the union which was to have the right to represent them. The 
National Labor Relations Board was set up to supervise the system. In this 
way a constitutional procedure was devised for a struggle that in the past 
had only too often involved intimidation and frequently violence.’ 

These advances were shortly followed by a division of the labour move- 
ment into two main forces—the AFL and the Congress of Industrial 
Organisations. The existence, since 1938, of the CIO as a rival to the AFL 
is largely to be attributed to the features of the movement that have already 
been discussed—the weakness of class consciousness and the consequent 
attempt to secure discipline through the grant and withdrawal of union 
charters. The actual break between the unions that composed the Com- 
mittee for Industrial Organisation and its reluctant sponsor, the AFL, 
would probably not have taken place had it not been for the desire of the 


' See e.g. Daniel Bell, ‘The Scandals in Union Welfare Funds’, Fortune, Apr. 1954. 

? Jack Barbash, Labor Unions in Action (New York, 1948), p. 17. 

> The prevalence of violence in American labour relations has often been regarded in 
Britain as an example of the brutal character of American capitalism, and this impression 
drew support from the writings of radical authors such as Jack London and Upton Sinclair. 
Consequently, visiting British labour representatives, such as the Mosely Commission of 
1902, have been agreeably surprised by the friendly atmosphere that they found in many 
factories. Violence has certainly been common in American life, but this has been due to 
the survival of frontier conditions in some areas, to the presence of immigrants with varied 
cultural backgrounds, and perhaps most of all to the inadequacy of local government and 
the police system. For evidence see the Reports of the Senate Committee on Education and 
Labor, Violations of Free Speech and Rights of Labor (1937-44). 
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AFL Unions to maintain all their chartered jurisdictional rights even where 
they had no members. In Britain in 1889-90 the ‘new unions’ of unskilled 
workers had been founded with scant sympathy or support from the craft 
unions, but no one could gainsay their right to join the Trade Union Con- 
gress. In America in 1936-8, on the other hand, the new industrial unions 
were regarded as ‘dual’ bodies because they ran across the chartered terri- 
tory of many existing ‘internationals’.' For the latter, the decrees of Samuel 
Gompers and his successor William Green were as sacred as Pope Alexan- 
der VI’s division of the New World for the monarchs of Spain and Portugal 
in the sixteenth century. It was for this reason primarily that the industrial 
unions were forced to set up a separate Congress of their own, though this 
is not to deny that personalities, notably that of John L. Lewis of the Mine- 
workers, played an important part in the schism.” 

The differences between the AFL and the CIO were at first very marked. 
Because the CIO unions had mushroomed so suddenly, their officers were 
normally less experienced and much younger than those of the AFL.? They 
were also much more often products of the ‘new immigration’, though this 
was in part a reflection of the fact that they came from a younger generation 
than the top AFL leadership. More significantly, they were politically 
radical—a large proportion of them being in favour of a third party, and 
not a few being Communists. When the World Federation of Trade Unions 
was formed in 1945 the CIO joined, but the AFL did not. This was an 
indication of the greater radicalism of the CIO, which was at least willing 
to attempt collaboration with the unions of Soviet Russia; but it was also 
due in part to the CIO’s desire to secure recognition in the international 
sphere, which the AFL had managed to veto in the pre-war International 
Federation of Trade Unions. Both the AFL and the CIO now participate 
on equal terms in the International Confederation of Free Trade Unions 
which was set up in 1949 following the withdrawal of the TUC and the CIO 
from the WFTU.* 

The Congress of Industrial .Organisations, as its name indicates, has 
regarded its principal difference from the AFL to lie in its preference for 
industrial rather than craft structure. As the years have passed, this distinc- 
tion has come to have less force, but it is still important. The Mineworkers, 

‘ ‘Internationals’ are national unions which claim to cater also for Canadian workers. 
‘Nearly three-quarters of all organised workers in Canada belong to unions having their 
headquarters and the bulk of their membership in the United States.’ Paul H. Norgren, “The 
Labor Union Link between the United States and Canada’, Industrial and Labor Relations 
Review, iv (1950), p. 45. 

2 For Lewis’s role see James A. Wechsler, Labor Baron (New York, 1944), and McAlister 
Coleman, Men and Coal (New York, 1943). It is very unlikely that a British union leader 


could wield as much personal power as Lewis had in the New Deal period. 


> For comparisons of the officials of the AFL and the CIO and their views, see C. Wright 
Mills, op. cit. 


* See Lewis L. Lorwin, The International Labor Movement (New York, 1953). 
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under Lewis, have left the CIO, and affer a brief sojourn in the AFL again 
are now independent. But the United Auto Workers and the United Steel- 
workers, the great unions of the mass-production industries, remain as the 
backbone of the CIO. 

In other ways, however, the CIO has come to resemble the AFL more 
and more. It exercises at least as much authority over its constituent bodies 
as the AFL does, at least in theory.! Moreover, as time goes on without 
further rapid expansion, its officers become older and more conservative, 
and its pristine idealism is on the retreat. The great national hostility to- 
wards the Communists has been reflected inside the CIO, and after a period 
of acute internal dissension in the later 1940’s Communists have been 
driven out of the Auto Workers and the National Maritime Union, where 
they were very strong. The CIO charters have been withdrawn from the 
Electrical Workers and the Furriers, which remain under Communist 
domination, and a newly chartered CIO Electrical Union is struggling with 
the Communist body for the support of the workers in the industry. 

Meanwhile the AFL has not been standing still. Like the ‘old unions’ in 
Britain after 1889, its members have continued to expand and to benefit 
from the reinvigoration of unionism. The AFL has benefited from factional- 
ism inside the CIO and from the employers’ fear of Communism.’ From 
being at one point in the 1930’s slightly smaller than the CIO, it is now 
almost twice as large, although its component unions, with the exception 
of the Teamsters (transport workers), are all smaller than the CIO giants. 
The Teamsters, which under the forty-five-year rule of Dan Tobin was a 
highly decentralized organization rather like the Holy Roman Empire, is 
now being consolidated by Dave Beck so as to mobilize the great strategic 
power of the transport workers against employers or rival unions as their 
interest requires.* The AFL also contains the remarkably progressive Inter- 
national Ladies Garment Workers, which is prepared to put graduates of a 
New York Needle Trades High School directly on its membership rolls 
without charge.* 

It is important to bear in mind that the great bulk of American unionism, 


' The rivalry of Reuther of the UAW (the CIO President) and David MacDonald of the 
Steelworkers is regarded as a weakening factor at the present time. 

* For an account of the struggle inside the UAW see Irving Howe and B. J. Widick, 
The UAW and Walter Reuther (New York, 1949), pp. 149 ff. 

> Thus the UAW-AFL was formed in 1939 as the result of a split within the VAW-CIO. 
Although the former is an AFL union, it does not hesitate to call itself ‘an industrial union’, 
and has published a recruiting pamphlet entitled One Union for All Workers in the Plant 
(Milwaukee, n.d.). 

* The AFL claimed 9,570,207 members in June 1953, but this was an ‘incomplete’ figure 
(Monthly Labor Review, Nov.1953, 1167). Shortly afterwards Dave Beck put the Teamsters’ 
total at 1,377,596 (AFL News-Reporter, 23 Oct. 1953). The Teamsters form the obstacle to 
the effective working of the ‘no-raiding’ pact agreed on by AFL and CIO officials in 1953. 

> Jocl Seifman, The Needle Trades (New York, 1942), p. 227. 














234 THE AMERICAN LABOUR MOVEMENT 


and not just the CIO, is of very recent origin. The philosophy of the move- 
ment now corresponds much more closely to that of the British unions than 
would have seemed possible about twenty-five years ago, when Professor 
Selig Perlman summed up in his Theory of the Labor Movement’ the 
essence of the then limited aims of the craft unions under Samuel Gompers. 
Since those days, as we have seen, the unions have expanded their total 
membership several times over; but they have also in many ways changed 
their character, broadening not only their basis of recruitment but also their 
range of interest in collective bargaining, and plunging far more deeply into 
the sphere of national politics. Several giant unions in the mass-production 
industries have come into existence, and although these new bodies do not 
constitute as preponderanta part of the American labour movement as do the 
enormous general unions in the British TUC, yet their key position enables 
them to take the lead in making new demands upon the nation’s employers.’ 

It is interesting to see how, in recent years, the unions of America, led by 
the Mineworkers, the Steelworkers, and the Auto Workers, have begun to 
focus on new interests, such as welfare schemes and pension funds, to be 
built on employers’ contributions but to be administered, if possible, by the 
unions. The latest demand is the guaranteed annual wage, which, it is 
argued, would be a valuable safeguard against unemployment.’ In this way 
the unions are seeking to develop, industry by industry and often firm by 
firm, a measure of social security which in Britain is regarded as the respon- 
sibility of the State. The British method is undoubtedly better from the 
actuarial and administrative point of view, but the difficulties of securing 
legislation for this purpose in America force the unions to use the industrial 
rather than the political approach. The ten great hospitals that the Mine- 
workers are now building symbolize the determination of the leading unions 
not to let their members suffer by the absence of a comprehensive national 
health service. 

_ It is unfortunate for the American workers as a whole, however, that in 
many industries the extent of union organization remains limited. The over- 
all proportion of union membership is still much smaller than in Britain: 
the British unions today represent 43 per cent. of the total labour force, 
whereas those of the United States represent only 22:5 per cent.* Unions are 


* New York, 1928. 

* The position of the industrial unions may be weakened by the recent change of policy 
of the National Labor Relations Board, which, since recent Eisenhower appointments, has 
decided to encourage craft unions to form collective bargaining units in plants hitherto 
organized on an industrial basis. This has been described as a threat of ‘balkanisation’ 
(Fortune, May 1954, p. 53). 
wed... Economic Outlook, Oct. 1953, published by the CIO Department of Education and 

elfare. 

* Leo Wolman, ‘Concentration of Union Membership’, IRRA Praceedings, 1952 (Madi- 
son, Wis., 1953), p. 219. 
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at a disadvantage in the South, and Northern industry is on the move in that 
direction in search of cheaper labour.' A not insignificant proportion of 
American employers have still refused to accept collective bargaining as an 
established feature of industrial life. Under these circumstances it seems 
to be exaggerating the position to describe American society today as 
‘laboristic’ in character, as has been done by Professor Sumner Slichter of 
Harvard.” To the British observer, America would still seem to be a 
‘managerial’ rather than a ‘laboristic’ society, and this is also the view of at 
least one well-known American economist.’ 

It would probably be true to say that the outstanding difference between 
the present-day American and British labour unions lies in the extent to 
which the former resemble business institutions, lacking the indications of 
class origin which are still so noticeable in the British movement. It is in- 
conceivable that any British union official would ever be paid a salary 
comparable with that of the President and Secretary-Treasurer of the 
Teamsters ($30,000 each); and it is highly unlikely that any British union 
will in the near future employ professional statisticians and production 
engineers on the scale of the International Ladies Garment Workers. 
American labour, on the other hand, is sufficiently imbued with the 
business outlook to be able to understand well many of the problems of 
management, and although the contrast in this respect has sometimes been 
exaggerated, there is no doubt that it is a real one.‘ 

The degree of effective democracy existing in the unions is difficult to 
estimate. Both in Britain and in America it seems to be true that in the 
national organizations it is difficult to mobilize opposition to an established 
group of officers. The American experience has been that ‘where once there 
were lively contests for office, great debates at conventions, and critical 
reviews of official action, opposition has died out with the passing of the 
founding generation of union members’.’ This is perhaps less true in Britain, 
where the area covered by a national union is not so great. But in both 
countries it may often be the case that the only real sanction available to 
a disgruntled minority is the threat to form a ‘dual’ or ‘break-away’ union— 
a sanction which is easier to enforce in America owing to the existence 
of the CIO in rivalry to the AFL. The comparative rarity of nation-wide 


’ For the difficulties of organizing in the South see Lucy Randolph Mason, To Win These 
Rights (New York, 1952). 

> Sumner H. Slichter, The American Economy (New York, 1948), pp. 7 ff. 

* Edwin E. Witte, ‘Role of the Unions in Contemporary Society’, Industrial and Labor 
Relations Review, iv (1950), p. 5. 

* See W. Campbell Balfour, ‘Productivity and the Worker’, British Journal of Sociology, 
iv (1953), pp. 257-65. An extteme case of restrictive practices in American industry is 
provided by the Musicians Union under Petrillo. See Barbash, Labor Unions in Action, 
pp. 92-94. 

° Joseph Kovner, ‘Union Democracy’, IRRA, Interpreting the Labor Movement, p. 85. 
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bargaining in America also tends to strengthen the locals vis-a-vis the 
national leadership, and thus puts limits to the centralization of power. 


Before the New Deal the American Federation of Labor pursued a 
political policy which was even more restricted than that of the British 
TUC in the eighteen-seventies and eighties. It took care not to identify itself 
with any political party, and intervened in individual elections only to 
‘reward its friends and punish its enemies’. In accordance with this formula, 
presidential candidates were occasionally endorsed if they seemed to be 
willing to favour the aims of the Federation. But Gompers believed that the 
way to use labour’s power in politics was by exploiting the technique of the 
lobby; and so the AFL established a Legislative Committee at Washington, 
which resembled the old Parliamentary Committee of the TUC.' Gompers 
was especially critical of attempts to form a new political party, and on this 
issue he clashed repeatedly with the Socialists, always emerging victorious 
except in the brief period of 1893-4, when for one year only the AFL 
programme included the famous ‘Plank 10’ in favour of nationalization. 

The only apparent departure from this rule that Gompers permitted was 
in 1924, towards the end of his life, when he sanctioned official AFL support 
for La Follette, the independent candidate for President. In this action he 
was strongly influenced by the Coronado case decision, which like the 
British Taff Vale case of twenty years earlier made unincorporated labour 
unions liable for damages to employers caused by strikes. Gompers took 
care, however, to make it clear that he was not endorsing a new party, and 
he had no sympathy for the views of those who thought that a Labour Party 
on the lines of that of Britain (which had then just taken office for the first 
time) should be set up in America. 

It should be added that La Follette was also strongly supported by the 
independent railroad brotherhoods, which had played an important part in 
initiating the national Progressive movement.’ The railroad brotherhoods’ 
greater interest in political activity was derived from the position of their 
industry as a public utility, and from their sense of the benefits that State 
intervention could secure, which had been demonstrated by Federal control 
during the First World War. Gompers did not agree with this conception of 
State intervention: and in the AFL his views were so strongly shared that 
even in 1933, eight years after his death, the annual convention rejected a 
resolution calling for a Federal programme of unemployment insurance.‘ 


' Lewis L. Lorwin, The American Federation of Labor (Washington, 1933), pp. 416 ff. 

Selig Perlman and Philip Taft, History of Labor in the United States, iv (1935), p. 535. 

> See K. C. Mackay, The Progressive Movement of 1924 (New York, 1947). 

* Max M. Kampelman, ‘Labor in Politics’, IRRA, Interpreting the Labor Movement, 
p- 176. For Gompers’s views see Louis S. Reed, The Labor Philosophy of Samuel Gompers 
(New York, 1930), especially ch. vi. 
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The impact of the depression and the willingness of Franklin Roosevelt’s 
administration to create favourable conditions for union organization 
radically transformed the attitudes of labour to State intervention. John L. 
Lewis and Sidney Hillman were responsible for the formation of ‘Labor’s 
Non-Partisan League’ to support Roosevelt in 1936. It was non-partisan 
only in the sense that it sought to represent both the old unions of the AFL 
and the new CIO. It was, however, apparent that the CIO leadership was 
much more actively in favour of New Deal policies than was the AFL. The 
old Gompers point of view made many of the AFL leaders lukewarm to 
the minimum-wage provisions of the Fair Labor Standards Act, 1938.? The 
big labour contributions for Roosevelt’s support in 1936 had come through 
LNPL from the CIO, Lewis’s own union, the Mineworkers, giving some 
$500,000. 

In 1940 the general pattern of labour support for Roosevelt was upset by 
the defection of Lewis, who as President of the CIO was in a position of 
great authority. Lewis apparently felt that he had not got sufficient reward 
for his backing of Roosevelt in 1936, and he also opposed the administra- 
tion’s foreign policy. He therefore came out in support of Willkie; but he 
failed to win over the union leaders or even the rank and file of the Mine- 
workers. Roosevelt’s re-election was followed by the resignation of Lewis 
from the CIO Presidency, and four years later, when Roosevelt stood for 
his fourth term, the CIO under Philip Murray had already established a 
Political Action Committee (PAC) to make the support of its membership 
effective.’ During this period, as during the First World War, the leader- 
ship of both the AFL and the CIO had been drawn into the controlling 
authorities of the country’s industrial mobilization. But the CIO-PAC still 
claimed the right to oppose Democrats that it did not like, such as Costello, 
and to support Republicans that it did like, such as Wayne Morse.‘ It did 
not entirely surrender its freedom of action to the Democratic party, even 
at a moment when it was in a position of great strength in the national 
counsels of that party. Partly as a result of his consistent support of the 
President, and partly because of his part in the war mobilization pro- 
gramme, Hillman, the chairman of PAC, was regarded as especially in- 
fluential at the Democratic Convention of 1944, and it was widely believed 
that he swung the convention into choosing Truman rather than Byrnes as 
vice-presidential candidate. ‘Clear it with Sidney’, a supposed remark by 
the President, was seized upon by the Republicans as a slogan to indicate 
the extent of Democratic subservience to labour. 

' M. Josephson, Sidney Hillman, pp. 395-401. 

> V. O. Key, Politics, Parties'and Pressure Groups (New York, 1942), p. 89. 


> And also to circumvent the provisions of the Smith-Connally Act, which prohibited 
direct contributions from unions to political activities. 


* Joseph Gaer, The First Round: the Story of the CIO-PAC (New York, 1944), p. 158. 
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The end of the war brought a rapid transformation in the political 
atmosphere. The Republicans made many gains in the 1946 Congressional 
elections, and in the following year the Taft-Hartley Act was carried over 
Truman’s veto. This Act seriously weakened the favourable position which 
the unions had secured by the Wagner Act. It set up stringent conditions 
for the legal recognition of unions as bargaining agents, and virtually out- 
lawed the closed shop. It also limited the use of strikes and boycotts, and 
hit at labour’s participation in politics by prohibiting political expenditure 
on the part of the unions themselves.’ 

It need hardly be said that the new legislation rallied the unions strongly 
to the cause of political action in 1948; and Truman owed his unexpected 
election in that year in large part to labour backing. Because of the restric- 
tions laid down in the Taft—Hartley Act, the CIO-PAC had to raise its 
funds by a drive for individual contributions. However, the AFL also 
weighed into the campaign by setting up a body called “Labor’s Educational 
and Political League’, which also depended upon voluntary subscriptions.” 
These bodies have continued their activities at subsequent elections. Yet in 
spite of all efforts the Taft-Hartley Act remains on the statute book, with 
only slight modifications since its initial enactment; and the prospect of its 
revision in a fashion to suit organized labour still seems remote. 

Why has American labour failed to secure the alteration of the law in its 
favour? Clearly, no longer because of any unwillingness to participate in 
politics. Three factors seem to be of importance. First of all, the degree of 
political discipline among rank-and-file union members and their families 
is comparatively low.’ It is one thing to secure the allegiance of a worker to 
his union for industrial purposes, but it is quite another thing, in America, 
to secure his enthusiasm, and especially that of his wife, for ‘the political 
interests of labour’. In the North these interests are obscured by religious 
and ethnic differences; in the South the racial question still remains 
dominant. At the same time, the divisions of the labour movement itself 
hinder effective co-operation in political work. 

Secondly, the complicated constitutional structure of the country mili- 
tates against effective action by labour. Although a negative issue such as the 
repeal of Taft-Hartley involves only one legislature, yet the labour leaders 
are hampered by the fact that any positive programme of comprehensive 


For a summary of the effect of the Taft-Hartley Act in the first years of its operation 
see Michael A. Lester, Labor and Industrial Relations (New York, 1951), pp. 321-9. Also 
useful is Jack Barbash, Taft-Hartley Act in Action, 1947-1954 (New York, League for 
Industrial Democracy, 1954). 

? James L. McDevitt, The Role of AFL in Politics (Washington, 1953), p. 5. See 
also Morton Leeds, ‘The AFL in the 1948 Elections’, Social Research, xvii (1950), pp. 
207-18. 

> This is the conclusion of George Gallup, ‘How Labor Votes’, Annals of the American 
Academy of Political and Social Science, Mar. 1951, pp. 123 f. 
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reform that they may suggest will have to encounter all the State legislatures 
as well, and probably the Supreme Court also. 

Another difficulty which besets any attempt to carry labour into politics 
on the British scale is the over-weighting of the farming interest, partly 
through the influence of the sparsely populated farm states in the Senate, 
and partly because of the failure of State legislatures to revise their Con- 
gressional district boundaries to allow for the growth of the cities. The 
farmers are not so consistently a conservative force as they have been in 
England; but they do not normally regard their interests as compatible with 
those of labour, and attempts to form united farm-labour parties have rarely 
won success. 

The result has been that labour’s participation in politics has been much 
less fruitful in return for energy expended than it has been in Britain. The 
sheer practical obstacles in the way, rather than any fundamental differ- 
ences of ideology on the part of the leadership, have been the limiting 
factors.! Today American labour acts as a pressure group inside or just on 
the outside of the Democratic party, and this still differs very little from the 
comparatively subordinate role played by British labour in the eighteen 
seventies and eighteen-eighties. 

In making this comparison, however, it would be unwise to maintain, as 
the late Professor Laski maintained, that the future course of American 
labour in politics will resemble that of British labour in the past half- 
century.” The Socialist movement in America is still on the decline, and 
although before 1914 the proportion of Socialists among the electorate was 
on occasions larger than it was in Britain, even at that time they never 
secured an effective foothold in the ranks of organized labour.’ The United 
States may well in the end adopt many of the measures which Socialists 
have advocated in Britain, such as the national health service and the strict 
control of monopolies; but it is likely that these measures will be accepted 
as part of a limited ‘New Deal’ rather than as the first instalment of a 
radical transformation of society. To say this, however, is not to exclude 
the possibility of violent changes of opinion should it turn out, contrary to 
all expectation, that America cannot ward off a repetition of severe eco- 
nomic depression. 

* In 1906, when the British Labour party first won a sizeable number of seats in Parlia- 
ment, the two AFL fraternal delegates to the TUC reported home: ‘Our British brethren 
have certain advantages over American trade unionists in electing members of their national 
legislative body. By reason of the prevailing system of choosing constituencies they can 
utilise the strength of the various industrial centres in a manner we cannot do. There is, 
moreover, a greater homogeneity in their membership, a greater uniformity of race and 
creed and outlook than in our many-sided and much diversified membership. All this has to 
be taken into account in making-comparisons.’ AFL Proceedings, 1906, p. 101. 

> Harold J. Laski, The American Democracy (New York, 1948), p. 248. 


> For American Socialist party membership statistics see Ira Kipnis, The American 
Socialist Movement, 1897-1912 (New York, 1952), p. 364. 
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There are, it is true, a few factors that make a third party a slightly more 
practical possibility now than it was a few years ago. The growth of industry 
and the shift of population from the country to the cities gradually increases 
the weight of the labour interest, in spite of the advantages which the 
farmers retain. Further, there is the fact that the membership of the unions, 
though not as large as it might be, is nevertheless a much higher proportion 
of the total population now than the proportion of unionists in Britain for 
most of the period of the Labour party’s existence. Thirdly, the relations 
between the two main rival bodies, the AFL and the CIO, are better than 
they ever have been, as is shown by the negotiation of the ‘no-raiding’ pact 
last year, and this makes for effective political collaboration. 

On the other hand, the most effective argument against forming a new 
party is provided by success in ‘capturing’ or at least strongly influencing 
one of the existing parties. There is no doubt that in some areas, notably 
Michigan, labour has won a degree of control over the Democratic party, 
and there is every reason to suppose that in the next few years this control 
will strengthen.! Here the parallel between Britain and America may well 
prove false. It was the failure of British labour to win any significant foot- 
hold in the Liberal party that really led to the formation of a separate 
Labour party.” A greater receptivity on the part of the American Democrats 
may prove to be the decisive factor in preventing the growth of a nation- 
wide American Labor party. The Democratic party is chronically short of 
funds, and to the labour leaders this fact is doubly a sign of grace. It shows 
them that the party now has very little backing from their capitalist oppo- 
nents, and it also implies that the money that they raise for it will count 
heavily to increase their influence in the Councils of the party. So the path 
to real political power for American labour may well lie through countless 
tedious struggles in local Democratic caucuses and primaries, where they 
will have the old interest groups and patronage politicians to fight down, 
rather than in the spectacular establishment of a new party committed to 
their cause in name as well as in purpose. 

Both Professors Perlman and Laski have been right in seeking to show 
that the basic aims of British and American labour are similar, but while 
Perlman found difficulty in fitting the British movement rigidly into the 
pattern of ‘job-conscious’ unionism which suited Gompers’s AFL, Laski 
went astray in believing that labour in America was likely to support a new 
third party based on a radical ideology. While Laski has clung to a Marxist 
interpretation of the class struggle, Perlman has sought to turn Marxist- 
Leninist doctrine directly upside down. Thus Laski held that a labour 


* Fay Calkins, The CIO and the Democratic Party (Chicago, 1952), pp. 112 ff. This un- 
pretentious work is the best possible introduction to American labour politics. 


* This thesis is stated more fully in my Origins of the Labour Party (London, 1954), 
pp. 235-8. 
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movement became ‘mature’ only when it accepted a class-conscious philo- 
sophy, and Perlman suggested that ‘maturity’ consisted in sloughing off the 
ideas of the intellectuals and concentrating on the practical problems of 
‘job-control’." 

It would perhaps be better to strike free from all these value-judgements 
of ‘maturity’. Trade unions will enter politics as soon as they are strong 
enough to do so, provided that they have benefits to gain thereby, and they 
will ally with other groups (whether based on interest or ideology) just as 
circumstances dictate. But they will not form a political party of their own 
if it is simpler to secure their ends through an existing organization. The 
difference between Britain and America in this respect boils down to a 
difference in the respective ‘permeabilities’ of the Democratic party and the 
Gladstonian Liberal party. The American labour leaders will not form a 
‘Labor party’ and they will not call themselves Socialists, but their motives 
and their aims will not be dissimilar from those of the British union leaders, 
with whom, in spite of differences in terminology, they have much in 
common. 


1 For recent discussion of Selig Perlman’s Theory of the Labor Movement see IRRA 
Proceedings, 1950, pp. 140-83; and Charles A. Gulick and Melvin K. Bers, ‘Insight and 
Illusion in Perlman’s Theory of the Labor Movement’, Industrial and Labor Relations 
Review, vi (1953), pp. 510-31. For Harold Laski’s views see his The American Democracy, 
ch, vi, and Trade Unions in the New Society (London, 1950). 
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THE LIMITATIONS OF POLITICAL 
THEORY’ 


J. C. REES 


University College of Leicester 


I 


POLITICS as an academic discipline is generally understood to comprise 
not only the study of governments at work but also the business of justifying 
state power. We have the familiar distinction between political science and 
political theory, and the latter, to use Lord Lindsay’s words, ‘is always 
concerned not just with what the state does but with what it ought to be’? 
And when we define the purposes of the state we are at the same time saying 
why men should obey their rulers. The two inquiries—the state at its best, 
and the ground of political obligation—are intertwined. Or rather there is 
the one general, and fundamental, question, “What is the purpose of the 


state?’ If we can say what the purpose is we are provided with a standard 


1 There is no standard use of the terms ‘political theory’, ‘political philosophy’, and 
‘political science’, though it is a widespread practice to contrast political theory and political 
philosophy with political science on the assumption that the former involve value questions 
whilst the latter does not. But it is not so simple as this, for much that normally passes as 
‘political science’, e.g. the study of legislative procedure, is unavoidably concerned with 
evaluation (though, it is true, not with ‘ultimate values’). Questions like ‘Should judges 
possess a power to veto the legislation of elected assemblies?’ are often discussed in works 
which are generally classified as ‘political science’. It should, however, be clear to the reader 
of this article that I am using the term ‘political theory’ to cover such questions as the rela- 
tion between order and freedom, the justification of political authority, the limits of political 
obligation, and the purpose of political power, as well as those questions that arise in the 
normative study of political institutions. I also employ the term ‘political philosophy’ to 
refer to the same field, though some writers prefer to reserve it for that more grandiose type 
of political theory which embraces the whole of traditional philosophy (ethics, epistemology, 
and metaphysics) in the endeavour to answer these questions. Perhaps no political theorist 
is without a philosophy in this wider sense. He might choose not to mix his politics with 
metaphysics (if he has any), and this would be to hold a philosophical position, since it 
implies a particular view of the relation between politics and metaphysics. 

Mention should be made of the practice whereby political theory refers not only to value 
problems but also to the more general aspects of political institutions, including such topics 
as the separation of powers, sovereignty, the rule of law, and the elucidation of concepts 
like power and authority. In so far as political theory is concerned with the study of these 
matters it remains untouched by what I say in this article. Similarly, those who wish to 
describe general theories of social structure and social change, such as the Marxist theory 
of social evolution, as ‘political theory’ will realize that this sphere is unaffected by criticisms 
of theories of political obligation. 

* A. D. Lindsay, The Modern Democratic State (1943), p. 34. 

Political Studies, Vol. II, No. 3 (1954, 242-257). 
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for measuring the performance of governments and a criterion for deciding 
whether to give or withhold our allegiance. Now this is no mere academic 
problem. Men have constantly found themselves at odds with the law in 
their quest for justice and have sought to justify their actions in terms of 
some general principle of obligation. When Mr. Manilal Gandhi was 
arrested for contravening the racial legislation in South Africa he defended 
his conduct with an argument which goes back hundreds of years. ‘Every 
living human being’, he declared, ‘is enjoined to respect and obey that 
higher law as against man-made law unless the latter conforms with the 
higher moral code.”! This is a philosophy of authority, and it has been the 
aim of political philosophers to discover some universal principle of obliga- 
tion, valid not just for conditions in, say, South Africa, but for any part of 
the world and for any time. And though the conclusions of Locke and 
Rousseau are rarely accepted in our age, the search for conclusions of that 
type has figured prominently in English political theory as it has come down 
from Green. In the widely read books on political and social theory by 
Hobhouse, Laski, Lindsay, and Sir Ernest Barker the pattern of concepts 
largely derives from Green and it is in these works that the student usually 
first comes and is encouraged to come? to grips with the problem of moral 
valuation in politics. In recent years the assumptions and procedure of this 
type of political theory have been increasingly challenged. The main pur- 
pose of this article is to consider the nature of that challenge, but I shall also 
attempt a brief assessment of where the criticism leaves us. 


II 


First, then, a summary of the main features of the traditional procedure. 
‘My purpose’, says Green, ‘is to consider the moral function or object 
served by law . . . to discover the true ground or justification for obedience 
to law . . . [since] the true function of law [is] . . . at the same time the true 
ground of our moral duty to obey the law.’* As Green saw it, the state, in 
maintaining a system of rights and obligations, enabled men to realize their 
moral capacities. Laws and social institutions have value, are morally justi- 
fied, only to the extent that they promote self-realization. For the achieve- 
ment of moral fulfilment men need to have certain powers secured to them. 
These are rights. They are derived not from some anterior state of nature 


* A summary of Mr. Gandhi’s statement may be found in the Manchester Guardian, 
17 Sept. 1953. 

> E.g., Mr. J. D. Mabbott in his book The State and the Citizen (1948)—which is less open 
to the sort of criticism mentioned in this article than most of the contemporary standard 
works on political theory—states that the writings of Green and Bosanquet form an in- 
valuable starting-point for modern political theory (p. 7). 

* Lectures on the Principles of Political Obligation, section 1. The internal logic of 
Green’s system can be criticized without denying the great influence of his thought in the 
history of political theory or its significance in the social history of England. 
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but from their contribution ‘to the fulfilment of man’s vocation as a moral 
being’. Man is a social creature and his self-realization cannot be achieved 
at the expense of his fellows, so Green insists that ‘no one can have a right 
except as a member of society in which some common good is recognized 
by the members of their society as their own ideal good’. 

Green arrives at what he believes to be the true view of sovereignty by 
combining elements in Rousseau and Austin, and this view asserts that the 
essential thing about the state is its use of power to guarantee men rights. 
In so far as the state does not appear to men as the sustainer of a system of 
rights it is not a true state: it is no longer fulfilling its function. It is not 
supreme coercive power as such that makes a state, argues Green, but 
supreme coercive power exercised in a certain way (according to law) and 
for certain ends (for the maintenance of rights). If naked power becomes 
the chief characteristic of the sovereign it is not achieving its purpose as 
sovereign, which is to maintain rights. So the ground of political obligation 
is that the state upholds a system of rights representing an idea of the 
common good in which each individual’s good is involved. 

. This is essentially the theory of the state found in the writings of liberal- 
democratic theorists since the time of Green. Harold Laski and Sir Ernest 
Barker will serve as examples. The state, says Laski, has an end to realize. 
It is an organization for enabling the mass of men to realize social good on 
the largest possible scale. Every person has a claim upon society to realize 
his best self in common with others, which is the same as saying that he has 
rights. The state, as the fundamental instrument of society, must therefore 
be judged by the rights it secures to its subjects. Its claim to obedience rests 
upon its effort and ability to provide these conditions of fulfilment of human 
personality. Thus our obligation to obey the state is dependent upon the 
degree to which it promotes this aim. No one ought to resist, however, 
before he has exhausted the means placed at his disposal by the constitu- 
tion and unless there are reasonable grounds for supposing that resistance 
will achieve the end in view. Similarly, Sir Ernest Barker claims that the 
purpose of the state is to promote ‘the highest possible development of all 
the capacities of personality in all of its members’.* He considers laws right 
and just in so far as they contribute to this end, and so rights, being those 
conditions necessary for the development of personality, become the stan- 
dard for judging the state’s performance. Obedience to the state is deter- 
mined by the same principle since the ultimate ground of political obligation 
is the state’s quality of being an organ of justice, that is, its ability to promote 
fulfilment of personality. 


* Op. cit., section 21. Op. cit., section 25. 
* A Grammar of Politics, ch. i. 
* Principles of Social and Political Theory (1951), p. 123. 





III 


What then is the case of those who argue that this type of political theory 
is fundamentally unsound? These writers deny the possibility of laying 
down what is the purpose of the state and the ground of political obligation; 
or, put in other words, they deny that necessary and sufficient conditions of 
good government and political obligation can ever be discovered. The age- 
old search for some all-embracing principle to act as a general criterion of 
social justice and the rights and duties of subjects is fruitless because, it is 
argued, men’s demands on the state are so various and mutable that no 
universal formula (unless it be a disguised tautology) can exhaust the claims 
that we may wish to make as members of a political community. Similarly, 
the reasons that we may have for wanting to disobey a law cannot be com- 
pressed into a simple maxim valid for all circumstances. Now John Stuart 
Mill, although he made the same mistake himself elsewhere, saw the futility 
of reducing the aims of government to one overriding purpose. In the course 
of a letter to d’Eichtal he comments on the philosophy of Comte: 


The very first and fundamental principle of the whole system is that govern- 
ment and the social union exist for the purpose of concentrating and directing all 
the forces of society to some one end. He cannot mean that government should 
not exist for more than one purpose. . . . Government exists for all purposes 
whatever that are for man’s good, and the highest and most important of these 
purposes is, the improvement of man himself, as a moral and intelligent being. . .. 
Men do not come into the world to fulfil one single end, and there is no single end 
which if fulfilled, even in the most complete manner, would make them happy.! 


As we shall see, Mill is making one of the central points in the contemporary 
criticism of classical political theory, and the reasons he gives against postu- 
lating one end for the state are said to hold with equal force against those 
who seek one ground of political obligation. 


IV 


We may conveniently begin our survey of the recent criticism with 
Prichard’s essay on Green’s Principles of Political Obligation? In a famous 
article he wrote in 1912 Prichard had asked, ‘Does Moral Philosophy rest 
on a mistake?’? and when he came later to examine Green’s theory of 


* Quoted by F. A. Hayek in his introductory essay (p. xx) to J. S. Mill’s The Spirit of the 
Age (Chicago, 1942). 

2-H. A. Prichard, Moral Obligation (1949), pp. 54-86, especially pp. 83-86. 

> Reprinted in Moral Obligation, pp. 1-17. I do not wish to suggest that the reasons 
Prichard gives for thinking that moral philosophy, as generally understood, ‘consists in 
the attempt to answer an improper question’ are of the same kind as those he adduces in his 
criticism of Green. 
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political obligation he asked, in effect, the same question of political philo- 
sophy, in so far as political philosophy is concerned to discover the ground 
of political obligation. We tend to assume, says Prichard, when we take up 
Green’s problem—why ought a subject to obey his ruler?—that there is just 
one answer which can be given, that there is only one ground of political 
obligation. Is this a valid assumption? Did not Socrates give three reasons 
for refusing to escape the death penalty, any one of which might have been 
sufficient by itself? Need there be just one ground? Must we not allow the 
possibility of there being not merely one ground, applicable in all circum- 
stances, but several grounds with varying degrees of relevance in different 
circumstances and perhaps all appropriate in some cases? So we might be 
mistaken in thinking that the questions, ‘Ought an Englishman to obey the 
Crown and Parliament?’ and ‘Ought a German to have obeyed Hitler?’ are 
really instances of the same question. May it not be that, because states 
differ, the ground of obligation depends on the kind of state? And if we 
admit that there are different reasons for obeying the state, must we not 
regard the problem itself, stated in the form ‘Why ought a subject to obey 
his ruler?’, as a false one—‘just because there are sorts of rulers, and the 
sort makes a difference’? The very question, argues Prichard, is like “Why 
ought we to read books?’: it is clearly improper, for ‘so long as we are 
considering books generally, as distinct from books of a particular sort’, 
there can be no significant answer to it. And there is the further difficulty: 
that no action is always obligatory, without exception, such that it makes 
sense to ask why a man ought to speak the truth. There may be another 
claim which overrides telling the truth. So the question should be reframed: 
“Why is there a claim on the subject to obey his ruler?’ Some would say that 
even reformulated in this way the question is still confused and that 
Prichard, for all his insight into the weakness of Green’s position, had not 
pushed the analysis far enough. 

_ In her paper ‘The Language of Political Theory’ Miss Margaret Mac- 
donald deals with the problem at greater length.’ She observes that the 
political theorist does not concern himself with the particular and limited 
question of the sort, ‘Why should I conform to the rules laid down in the 
Road Traffic Act?’, but rather with the justification of government of any 
kind, that is, with questions like “Why should I obey the law?’ where for 
‘the law’ we are to understand “any law’. She points. out, as many have done 
before her, that the contract and organic theories do not provide satisfactory 
answers to the question. But what of the theory that the state exists to pro- 
mote the social good on the largest possible scale, namely, the type of theory 
propounded by Laski and Barker, which is so markedly similar to Green’s? 


* The paper was read to the Aristotelian Society in the 1940/1 session and is reprinted in 
A. G. N. Flew (editor), Logic and Language (1951). 
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Miss Macdonald tries to show that this type of theory is also open to fatal 
objections; indeed, that any theory purporting to provide a universal rule 
for obedience to state power cannot achieve what it sets out to do. In Laski’s 
case, as we saw, questions arising in the sphere of political obligation are 
referred to the ultimate criterion of the social good, and Sir Ernest Barker 
puts forward as his ultimate ground the development of the capacities of 
personality. The objector finds this criterion too vague. Miss Macdonald 
inquires, ‘What exactly is this desirable state?’ She complains that we are 
never given precise criteria for determining whether or not a state is ful- 
filling its purpose. Without specific tests the ‘fulfilment of personality’ 
standard cannot be applied, since without them we could not decide what 
laws to obey or what governments are good. And even if the social good 
were specified in terms of certain economic and political conditions such 
as full employment and adult franchise, would it still not be possible for 
these aims to be furthered by a despotic government which disregarded, 
say, certain elementary liberal rights? If to meet this kind of objection all 
undesirable features are ruled out a priori on the ground that no govern- 
ment which promotes the social good could be in any way oppressive, then 
it would have to be admitted that such a government is one that ought 
always to be obeyed. But, as Miss Macdonald points out, the difficulties are 
met at a heavy cost, because the principle of the social good would in fact 
amount to no more than a tautology of the form, ‘Only the governments 
which we ought to support are those which we ought to support because 
they promote the general social good.”! 

According to the view represented by Miss Macdonald, then, we search 
in vain for general answers to the eternal questions of political theory. They 
are improper questions. We know what would be relevant to deciding on 
the merits of a particular item of legislation or even to embarking on illegal 
resistance to a particular government; the considerations so often empha- 
sized by liberal-democratic theorists would feature prominently among the 
grounds for action in such cases. But when we move from “Why should I 
defy this law imposing racial segregation?’ to “Why should I defy any law?’ 
the specific context which gives meaning to the former is by definition 
removed by the latter. Any answer to the general question is therefore 
bound to be so vague as to be useless or, if specific, insufficiently broad to 
cover all circumstances. 

The error has its counterpart in moral philosophy. Philosophers have 
sought necessary and sufficient conditions of a right action in the same way 
as political theorists have attempted to propound formulas for testing the 
performance of governments. The political theorist errs, the criticism runs, 
in trying to pack all the duties of statesmen into a single phrase, much as 


? Op. cit., pp. 182-3. 
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the utilitarians tried to subsume all the criteria of moral appraisal under 
the slogan of the greatest happiness. We are told that the purpose of the 
state is to provide the conditions for developing the personality of all its 
members, but, the critic argues, the respects in which governments may fail 
in their duty and merit our disapproval are far too numerous to be com- 
pressed into a principle of this kind. For let us suppose that the philosopher 
wishes to compress them by insisting that the aim of state activity is to 
promote the development of personalities. Does he want to make it logically 
necessary that a state which is promoting fulfilment is always achieving its 
purpose and therefore always ought to be approved? That is to say, would 
it be self-contradictory to say of a state that promoted fulfilment that it was 
a bad state? If so, then the proposition, ‘states which promote the conditions 
for the development of personality are good states’ is purely analytic: no 
social experience would be in the least degree relevant to its truth or falsity. 
However, let it be supposed that the political philosopher who postulates 
fulfilment of personality as the goal of all state activity is not committing 
himself to a logically necessary proposition (though it would be difficult to 
interpret some of the language employed in any other sense). Perhaps he is 
really saying that fulfilment of personality is the principal or focal aim to 
be promoted by governments. But this, the critic would claim, is to admit 
that there is in fact no one purpose to be achieved in politics, ‘no single end 
to be fulfilled’. And this carries with it the implication that there are other 
criteria besides fulfilment of personality (assuming that behind this phrase 
there lies a reasonably precise criterion) which we might wish to employ in 
assessing the worth of governments. Hence, as a test of whether we should 
obey the state, ‘development of the capacities of personality’ or ‘self realisa- 
tion as a moral being’ are not sufficient guides, for a state may be promoting 
fulfilment yet provoke justifiable resistance to its laws. Furthermore, we can 
think of circumstances in which a government positively disregards certain 
vital needs of personality development (such as freedom of speech and 
association), and yet still deserves our loyalty; or rather, we can think of 
circumstances in which it is still our duty to obey the laws enacted by such 
a government: as when a totalitarian régime which disregards liberal rights 
is endangered by a far more powerful and oppressive neighbour. A liberal 
democrat living in Yugoslavia might have found himself in this position 
when Marshal Tito broke with the Cominform. Thus it is difficult to appre- 
ciate how any such ultimate standard as is posited by Green and Barker 
and Laski can be the criterion of political obligation. (And Green is a 
witness against himself, for in one passage he admits that we can discover 
no simple formula specifying ‘the conditions under which resistance to a 
despotic government becomes a duty’. The only advice he can give is, as 


* Op. cit., section 109. 





J. C. REES 249 


he says, too general to be of much practical value, namely, that we have no 
right to disobey the state except ‘for the purpose of making the state in 
respect of its laws more completely correspond to what it is in tendency or 
idea’.1 The same sort of difficulties are seen by Sir Ernest Barker. For him 
the ultimate ground of political obligation, as we noted, is the fact that the 
state is the expression and organ of justice, that is, that the state encourages 
the greatest possible development of personality. But he does not allow 
resistance to become a duty merely because a law fails to square with the 
idea of justice.* A resister upsets the general scheme of law and order, so, 
before embarking on resistance, he must weigh up the consequences, and 
there is no simple formula for weighing up the mischiefs of obedience 
against the mischiefs of resistance.’ The critic is therefore genuinely curious 
as to the sense in which the principle of self-realization or of development 
of personality constitutes the ultimate ground of political obligation.‘ 


Vv 


Symptomatic of the increasing dissatisfaction with the traditional type of 
political theory are the writings of Mr. T. D. Weldon. In States and Morals 
which appeared in 1946 Mr. Weldon wished to impress upon his readers 
the importance of theories of the state for practical politics, not because he 
thought that philosophers ought to be consulted by statesmen but rather 


because political theories ‘formulate in reasonably clear and intelligible 
language the political principles which are the basis of the practical policies 
of statesmen in different kinds of State’. In his recent book, The Vocabu- 
lary of Politics,® he sets out to show that the theoretical foundations of such 


' Op. cit., section 142. ? Op. cit., p. 193. > Op. cit., p. 224. 

* Quite distinct from the criticisms already referred to is the emotive theory of values. 
This theory holds that moral judgements are merely the expressions of emotion and so 
cannot belong to the class of genuine propositions of which it can be said with significance 
that they are either true or false. Professor Ayer’s Language, Truth and Logic (1936) contains 
what is probably the best known version of this theory (ch. 6). Bertrand Russell put forward 
a similar view in his Religion and Science (1935), ch. ix. Moral disagreement, Russell argued, 
is not disagreement about what is or is not true, but is just a difference in taste. ‘If one man 
says “oysters are good” and another says “J think they are bad,” we recognise that there is 
nothing to argue about . . . all differences as to values are of this sort . . .’ (pp. 237-8). Now, 
since political theory is, if it is anything, a study of what governments ought to do, it clearly 
falls within the category of things which the emotivist regards as merely a matter of personal 
taste. To say that racial discrimination is bad or that equality of educational opportunity is 
good is just to evince one’s emotions on these particular subjects. And, of course, the same 
would be said of such ultimate propositions of political theory as, ‘The purpose of the state 
is to enable the mass of men to realise their moral capacities.’ This emotive theory of ethics 
is not discussed in detail here because it is now generally out of favour with contemporary 
philosophers and is specifically rejected by writers like Miss Macdonald who insist that a 
value judgement is not simply ‘a substitute for a smile or a tear’. See her papers on ‘Natural 
Rights’, Proceedings of the Aristotelian Society, 1946/7, pp. 225-50, and on ‘Ethics and the 
Ceremonial Use of Language’, Philosophical Analysis, edited by Max Black (New York, 
1950), pp. 211-29. 


> Op. cit., p. ix. ° Penguin Books, 1953. 
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ideologies as Democracy and Marxism are worthless—‘they do not support 
the superstructures which they are supposed to support’. Again, in his 
former book Mr. Weldon concerned himself with the issues of political 
philosophy in the orthodox tradition, asserting that ‘the aim of political 
philosophy is to discover the grounds on which the State claims to exercise 
authority over its members’, though he concluded that there could be no 
simple theory of political obligation, no single theory to cover all states, no 
such thing as the theory of the state.’ But in his later book Mr. Weldon has 
decided that the questions put by traditional political philosophy are 
wrongly posed, that questions like ‘What is the legitimate sphere of state 
authority?’ or ‘Where ought we to draw the line between the claims of 
liberty and equality?’ are quite unanswerable, and the defect is due to no 
lack of human effort: it is a logical one. Part of the error, he argues, lies in 
the supposition that words have intrinsic or essential meanings; that ‘liberty’ 
and ‘justice’ have one true meaning, knowledge of which somehow provides 
us with the right answers to political problems. Mr. Weldon contends that 
there are no such meanings to be discovered, since to know the meanings 
of words is ‘to know how to use them correctly . . . there is nothing more 
lurking behind them which you might discover if only you had some special 
qualifications as a member of a philosophical C.I.D.’? So controversies over 
‘the true nature of justice’ or ‘the true nature of freedom’, where the con- 
testants are committed to different courses of political action according to 
‘the true nature’ which they accept, are quite fruitless.? Another favourite 
of the political theorist, says Mr. Weldon, is the question “Whence is the 
authority of the State derived?’ Political philosophers take it for granted 
that this is a question that can be significantly raised. By an examination of 
‘the logical grammar’ of the words ‘power’ and ‘authority’ Mr. Weldon 
attempts to show that it is not, in fact, a sensible question to ask. Similarly, 
the question ‘How can liberty be reconciled with authority?’ ceases to 
puzzle, as though there were some profound ultimacy about it, when the 
logical implications of the words ‘liberty’ and ‘authority’ are elucidated; for 
the statement ‘he is free’ conveys little, if any, information. We want to 
know first what restriction has been removed. As Mr. Cranston has put it, 
in the course of a similar but more extended analysis, the word ‘free’ is not 
uniquely descriptive, though it does usually carry laudatory emotive asso- 
ciations.* Normally used the word means simply absence of restraint. 
Philosophers have, of course, used it in other ways, but their definitions are 


Op. cit., p. 1 and p. 212. 2 Op. cit., p. 19. 

> Professor Popper’s attack on Plato and Marx in his well-known book, The Open 
Society and its Enemies (1945), turns to some extent on what he calls ‘methodological 
essentialism’ and has obvious points of contact with Mr. Weldon’s attack on ‘the illusion of 
real essences’. 


* Maurice Cranston, Freedom: A New Analysis (1953), especially Part I. 
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contrary to normal usage without having anything to recommend them as 
stipulative definitions. Indeed, these definitions are likely to mislead, for, 
carrying the ordinary emotive meaning of the word, they attempt to per- 
suade us that liberty is not merely absence of restraint but something posi- 
tive, even the positive acceptance of the state’s purpose as one’s own. In 
normal parlance, it is contended, liberty is obviously incompatible with 
authority, but some authority is nevertheless a necessary condition for most 
people’s freedom. The fact is that discussing at this abstract level one can 
say almost anything one likes about liberty. The problem of liberty is not 
a general one, such as is implied by questions like ‘Is liberty a good thing?’ 
We want to know in each case exactly what is being referred to: whose 
liberty has been curtailed by, say, increased state regulation, and what 
benefits have accrued as a result of these restrictions. And there is no 
general formula for deciding when the benefits of regulation are outweighed 
by the loss of liberty.’ ‘It is unhelpful to ask’, argues Mr. Weldon, ‘as a 
general question “How many rules is it reasonable to enact?” This is 
an empirical question and the answer in any particular case must depend 
on such factors as the general standard of honesty in the population as a 
whole, the practical difficulties of enforcement, and generally on the gains 
and losses which may be expected from the attempt to enforce a particular 
regulation.’? 

Another principal object of Mr. Weldon’s criticism is what he calls ‘the 
foundations’ of ideologies like democracy and communism. It is commonly 
supposed, his case runs, that the political arrangements and practices of the 
Soviet Union and the other communist states on the one hand, and the 
western liberal-democratic states on the other, are based on some funda- 
mental principles which serve to justify those practices or, alternatively, 
that the practices are derived or deduced from the principles. An example 
of Mr. Weldon’s point would be Stalin’s argument’ that the activities of the 
Communist Party are determined by the principles of the dialectical method 
when they are applied to the study of society and its history. Stalin claims 
that ‘if the passing of slow quantitative changes into rapid and abrupt 

* James Fitzjames Stephen was a penetrating critic of loose talk about freedom. In his 
Liberty, Equality, Fraternity (1873) he says: ‘. . . discussions about liberty are either mis- 
leading or idle, unless we know who wants to do what, by what restraint he is prevented 
from doing it, and for what reasons it is proposed to remove that restraint . . . if the word 
“liberty” has any definite sense attached to it, and if it is consistently used in that sense, 
it is almost impossible to make any true general assertion whatever about it, and quite 
impossible to regard it either as a good thing or a bad one. If, on the other hand, the word 
is used merely in a general popular way without attaching any distinct signification to it, it 
is easy to make almost any general assertion you please about it; but these assertions will 
be incapable of either proof or disproof as they will have no definite meaning’ (pp. 182 
and 184). ? The Vocabulary of Politics, p. 73. 

* Dialectical and Historical Materialism. This first appeared as part of the official History 


of the Communist Party of the Soviet Union in 1938. The passage I am referring to appears 
on p. 597 of Leninism (1940), a collection of articles and speeches translated into English. 
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qualitative changes is a law of development,’ then it is clear that revolutions 
made by oppressed classes are quite a natural and inevitable phenomenon. 
Hence the transition from capitalism to Socialism . . . cannot be effected by 
slow changes, by reforms, but only by a qualitative change of the capitalist 
system, by revolution.’ It is quite easy to see that this argument is fallacious. 
Mr. Weldon would have it that the philosophical support for democratic 
procedures is in no stronger position. The foundations of democracy, in 
so far as they purport to prove the desirability of democratic modes of 
behaviour, are worthless, and this search for proofs ‘has been undertaken 
without any proper enquiry as to what it means to talk about proofs in this 
sort of subject’. 

The particular foundations which Mr. Weldon has chosen as his exhibits 
would probably be regarded as outmoded by most of his specialist readers, 
and they would be sympathetic to his claim that statements like ‘Human 
beings ought to be bound only by laws of their own making’ and “Laws are 
good in so far as they would be approved of by a community of completely 
rational beings’ are extremely vague. He insists that nothing follows from 
these ‘high abstractions, or if you like anything does’.’ The propositions are 
so vague that we can infer no particular enactment from them or test any 
legislation by reference to them, and Mr. Weldon would claim that the 
more recent foundations supplied by Green, Hobhouse, and Barker are 
equally worthless in the sense that no particular conclusions can be inferred 
from them or that virtually anything can. It might, for example, be said 
that every person has the right to vote and to freedom of speech because 
these rights are essential conditions to the fulfilment of human personality, 
and a list of other rights might be derived from this same ultimate principle. 
Thus, democratic rights are justified because they rest on the basic axiom 
that the purpose of the state is to enable men to develop their capacities of 
personality. The objection to this procedure is that strictly nothing can be 
deduced from the proposition “The purpose of the state is to promote fulfil- 
ment of personality’ except equivalent propositions like ‘Fulfilment of 
personality is the ultimate test of state action’. For universal suffrage to be 
derived logically from this basic axiom it would have to be part of its 
meaning. If it were, the axiom could not be a justification or proof of some- 
thing which was part of its own connotation. Mutatis mutandis a good deal 
of the justification of democratic practices can be shown to be fallacious in 
this manner. So Mr. Weldon concludes that ‘it is pointless to invent an 
axiom that men ought always to be treated as ends in themselves in order 
to demonstrate the truth of “It was wicked to send people to Belsen”’. . . for 
this is not the sort of statement which requires or admits of demonstration.’* 


' i.e. a law of development in nature. 2 Op. cit., p. 86. > Op. cit., p. 97. 
* Op. cit., p. 99. 
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VI 


What does this criticism amount to? Must we agree that these typical 
problems of political philosophy are just pseudo-problems, in the nature 
of the case insoluble? And if we agree to this, what place is left for political 
theory; do all political value judgements lose their significance? These are 
important yet distinct questions which cannot be answered fully in this 
article. No more can be done here than to indicate the lines on which they 
might be approached.! 

One of the main charges, it seems to me, can certainly be sustained, and 
we can recognize its force without losing the power to discriminate between 
good and bad governments or between just and unjust laws. In so far as 
political philosophy attempts to deduce certain practical precepts from 
theories of the universe or dogmas about the ultimate nature of matter or 
even axioms relating to man’s intrinsic nature, the critics have an unanswer- 
able case, because political institutions and political programmes are just 
not derivable from such abstract formulas. 

Again, the search for a general answer to questions about the purpose of 
the state, for an all-embracing principle that determines our political obliga- 
tions, or for an ultimate criterion which demarcates the respective areas of 
individual freedom and state regulation—this kind of search also seems to 
be quite unprofitable. For whatever principle we choose, it is not likely to 
cover all cases, and if we try to provide for the exceptions by making it more 
general and vague it loses its usefulness. There were indeed good grounds 
for J. W. Allen’s remark: ‘. . . whatever may be the dominant assumptions 
and the dominant questions at any one time, the fundamental questions of 
political thought remain always the same and always, strictly speaking, 
unanswered.’? 

There can also be little doubt that Professor Popper and Mr. Weldon 
are right in what they say against essentialism. Mr. Weldon probably 
exaggerates the extent to which it enters modern political theory, but ques- 
tions like “What is Liberty?’ do manifest the error he wishes to exorcise, 
as do controversies over ‘the true nature of the state’, that is, controversies 

' The critics of the traditional theories, it is important to notice, do not deny the great 
practical influence exerted by the theories. despite their logical defects, and it is admitted 
that their influence may sometimes be largely beneficial. Thus men holding a contract theory 
in the seventeenth and eighteenth centuries tended to be distrustful of executive power, to 
emphasize natural rights, and to insist on some degree of popular consent in the selection 
of rulers. Although the contract theory, says Miss Macdonald (op. cit., pp. 170-5), is not a 
satisfactory account of the nature of political authority and does not provide us with a 
valid universal criterion for determining the limits of political obligation, yet it may induce 
a healthy attitude towards rulers—an attitude which could, of course, be supported on other 
grounds. And although Mr. Weldon claims that the philosophical foundations of democracy 
prove nothing, he allows that the belief that they do has encouraged humane rather than 


brutal conduct (op. cit., p. 100). 
> History of Political Thought in the Sixteenth Century (1928), p. xvii. 
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over whether the state is ‘in essence’ the instrument of the economically 
dominant class or the sustainer of a system of rights necessary for the 
promotion of the moral perfection of its members. 

These are valid criticisms, and it is, indeed, important to know that 
ultimate political principles do not work in the way that they are often 
supposed to work, to know that Plato and Locke and Rousseau and Green 
were attempting the impossible when they set out to discover such ultimate 
principles. Yet to establish this in no way disposes of all that the political 
philosopher has to say. He may, for example, be expressing in a particularly 
cogent manner what many of his fellows wish to say about the rights of 
subjects and the duties of governments. He can give coherence and force to 
claims only crudely formulated by others. He may survey the contemporary 
scene and point to the gulf between practice and precept, to arrangements 
that seem to lack all moral justification in terms of those values formally 
subscribed to by the very community which is seemingly so indifferent to 
their infringement. He may attempt to identify, and then classify, the needs 
which men everywhere seem to share, and distinguish them from those 
bearing the marks of a specific culture, thus suggesting a scheme of ends 
towards which rulers are expected to move.! In short, a political philosophy 
is at the same time a political programme, though not all programmes are 
drawn up by philosophers. 

The agitation of the politician and the advocacy of the philosopher have 
combined to create a general expectation that certain needs will and ought 
to be satisfied, and that everyone’s claim to the satisfaction of these needs 
is, prima facie at least, deserving of consideration. The social history of the 
last century is in good part the story of the widening of the recognized area 
of claim with the result that it is commonly believed that everyone of a 
certain age, unless they are specifically excepted (and there are good reasons 
for most of the exceptions), ought to have the vote, to benefit from the 
health service, to receive an appropriate education, and so forth. In war- 
time this recognition of every person’s claim to satisfaction of certain 


* Attempts to enumerate and classify human needs have been made by a number of 
writers. Professor Ginsberg, for example, distinguishes three groups of basic human needs 
(‘Basic Needs and Moral Ideals’, Proceedings of the Aristotelian Society, vol. xlix, 1948/9, 
pp. 199-200). There are, he says, ‘bodily needs, like those for food, drink and sleep’. There 
are mental needs like the ‘need to understand, to construct, appreciate, to be at home in the 
world’, and there are social needs, ‘the need for other human beings, to respond and to seek 
response’. Besides these there are other needs of which the most important, claims Ginsberg, 
is ‘security or freedom from the fear of losing the conditions necessary for the satisfaction 
of the basic root needs’. And lest we should be led into thinking that human needs can be 
listed in a simple and exhaustive catalogue, Ginsberg warns us that ‘all these needs are of 
very wide range and in detail infinitely variable’. Robert Lynd attempts a similar classifica- 
tion when he enumerates nine ‘values of personality’ in his Knowledge for What? (1939), 
pp. 189 ff. Ginsberg, Lynd, and others are, of course, not just classifying human needs. They 
are also suggesting that men ought to be provided with the means of satisfying them on as 
large and harmonious a scale as possible. 
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needs was embodied in the food rationing scheme, in the issue of clothing 
coupons, and where persons in special categories were treated differently 
(e.g. expectant mothers) everyone within that category was so treated and 
there were good reasons for so treating them.’ 

When Hobhouse, Laski, and Sir Ernest Barker postulate fulfilment of 
personality as the goal of state activity they appear as advocates presenting 
claims. The rights men set store by in the modern world are often listed in 
political programmes and statements of political ideals. Many of them can 
indeed be set out in summary form, though no list can be exhaustive or 
legislate for all time, and even the most comprehensive manifesto usually 
leaves unsolved the difficult problem of assigning degrees of importance to 
the various rights. Moreover no matter how strong the reasons adduced in 
support of any particular declaration of rights, the rights themselves are 
not deducible from the general principle of fulfilment unless they are first 
read into it, and so cannot be justified or validated by the principle. Rather, 
the principle of fulfilment is a convenient way of summarizing a host of 
activities the carrying out of which depends upon men enjoying the appro- 
priate rights; and those who proclaim the purpose of the state to consist in 
promoting the development of personality are in effect voicing the claims 
of their contemporaries to enjoy certain specific benefits; or they may some- 
times offer a programme that goes beyond present expectations. In either 
case rulers are being urged to recognize claims, and warned that their per- 
formance will be judged by the extent to which they translate them into 
practice. 

Some theories of political obligation can similarly be regarded as both 
advocating limits to the obedience of subjects, and saying that the demands 
men make of their governments are ignored at the risk of disobedience and 
revolt.? Their point is often expressed by such assertions as that political 
power is always exercised on conditions, or that it is a matter of observation 
that men will not suffer oppression indefinitely. Political philosophers have 
sometimes wished to prescribe in the form of general principles the occa- 
sions on which we are entitled to resist. Locke and Jefferson, for example, 


* Considerations of space do not allow me to develop the case for holding that political 
decisions can be made either for good or bad reasons. As stated above (p. 249, n. 4), the 
emotive theory of ethics precludes such a possibility. To show that the emotivist gives a 
false account of our moral experience and that there are good grounds for holding some 
decisions to be better than others would involve a lengthy digression into the analytical 
work of a number of contemporary philosophers. A treatment of the subject with which I 
largely agree is to be found in S, E. Toulmin, The Place of Reason in Ethics (1950). Mr. 
Toulmin rightly asserts that we are not faced with the alternatives, ‘ethical predicates are 
objective properties or they are the subjective responses of the speaker’. 

* That is to say, when the political theorist wishes to justify disobedience upon the breach 
of certain stated conditions he is also implying that these are the circumstances in which 
men will resist. Thus a theory of political obligation is sometimes a prediction as well as a 
prescription. 
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wanted to stress the conditional nature of political power: they could never 
admit that governments were entitled to the obedience of their subjects 
without reservations. The idea of natural law and the notion of contract 
became ways of stating that rulers must operate within limits. Their attempt 
to generalize those limits into universal formulas was both a success and a 
failure: a success in that important political consequences resulted from the 
acceptance of their theories, and a failure in that the limits cannot be deter- 
mined beforehand by the appeal to some vague axiom. In short, we can 
point to a number of important demands which rulers are expected to meet, 
to acts of injustice likely to provoke our resistance (although circumstances 
may make resistance unwise, as we saw in the case of the Yugoslav liberal- 
democrat), but we cannot specify a set of necessary and sufficient conditions 
of good government or of political obligation. 

It might be conceded that by recognizing the force of these criticisms we 
are not necessarily committing ourselves to moral nihilism or to a purely 
emotive account of political evaluation, yet it might be feared that never- 
theless political theory was being assigned a very modest task. And it is 
true that compared with the grandiose objectives set by some philosophers 
the conception of the political theorist’s role implied in the criticism of 
traditional methods seems decidedly meagre. What sort of political theory 
can there be, then, given the limits set by acceptance of this approach? One 
thing is obvious: the political theorist will not have to invent criteria for 
appraising the behaviour of officials and politicians or assessing the merits 
of party programmes. These are already to hand in the society around him 
in the shape of those moral principles and standards which he employs as 
a private person or as a citizen both in the normal routine of living and on 
rare occasions of acute moral perplexity. But such principles and standards 
may form a sufficient basis for the development of a systematic study in 
which political principles and political institutions are closely related. Per- 
haps it is a study of this sort that Professor Finer has in mind when he writes 
of political philosophy as ‘the critical appraisal of the values implicit or 
explicit in Institutions’.! This study would have the advantage of preventing 
the unhappy divorce of institutions from ideals that so easily fosters the 
belief that ends are manufactured by specialist political philosophers; for 
ideals would have to be expressed in forms readily applicable to practical 
situations. In this way we may have a political theory which is realistic and 
whose task, none the less, is not inconsiderable. It matters little by what 
method we choose to study the normative problems of politics, whether 
directly, by considering a programme of ends like the Universal Declaration 


* Universities Quarterly, vol. viii, No. 1, p. 54. Lord Lindsay conceived of political theory 
as the study of ‘operative ideals’—those ideals which ‘at any time inspire men in their 
relations to law’. But it may be doubted whether he succeeded in making it so. See ch. i of 
The Modern Democratic State (vol. i). 
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jer of Human Rights, or indirectly, by a critical examination of the institutions 
cts of modern government; for political studies cannot be confined to a merely 
act descriptive account of constitutions. The franchise, the Second Chamber, 
ipt legal safeguards of freedom of speech and association, judicial review, the 
la place of the expert in representative government—these are all topics 
the which, if they are to be thoroughly explored, compel us to an avowal of 
er- political principles. The direct method will often require the interpreta- 
an tion and elucidation of the vaguely formulated aims contained in the 
et, current declarations and manifestoes of parties, states, and international 
ces assemblies.’ But either method will remind us that political theory is linked 
‘al- with other disciplines. To appraise a programme of ends is one of the proper 
ons activities of the political theorist; but it is also in the domain of ethics. 
Sociology comes in because politics is a social activity. These suggestions 
we may not exhaust what political theory can usefully contribute to the 
ely academic study of politics; but they should at least reassure those who fear 
/er- that distrust of the philosopher’s grand axioms is the first step towards con- 
t is verting the whole of political studies into ‘value-free science’. For they do 
ers mean that political activity can be appraised, and appraised by means 
of which are not just arbitrary. 
tid * Article 17 of the Universal Declaration of Human Rights reads: ‘Everyone has the right 
)ne to own property alone as well as in association with others.’ It could be said that this prin- 
for ciple is accepted in virtually all modern states, for even in the U.S.S.R. the Constitution 
: (Article 10) guarantees the unimpeded ownership by individuals of certain forms of property. 
rits The difficulty lies in deciding what kinds of property, and how much, should be owned by 
1im private persons. This is a problem that admits of no general answer, but has nevertheless 
: been discussed by political theorists and social philosophers as if it did. The objection is not 
3 as to discussing it—it will and ought to be discussed—but to assuming that some formula can 
on be found which would ensure justice were it universally applied. 
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POLITICAL PARTIES AND THE LAW IN 
THE UNITED STATES 


H. G. NICHOLAS 


New College, Oxford 


‘POLITICAL parties are legal bodies registered with the Secretary of State 
and provided for in the election laws. The following are at present legal 
political parties . . . : Democratic, Republican, Prohibition, Progressive, 
Communist, Commonwealth, Townsend.” The quotation is taken from a 
textbook on the state government of California, but it could easily be para- 
lelled elsewhere in the United States. My object in this article is to ask how 
it has come about that such language can be applied to parties in a country 
where, as Tocqueville remarked, ‘the liberty of association for political pur- 
poses is unlimited’. By what processes and with what justifications have 
Americans, alone among the democratic nations of the world, come to 
accept, indeed to assert, the right of the law to regulate not only the external 
operations but even the internal organization of their political parties? 
The historical stages by which legal regulation of political parties was 
established in the American States (for the federal government is a late and 
hesitant intruder in this field) are familiar enough to require only a brief 
description. The pioneer is generally agreed to be California, which in 
March 1866 passed ‘an Act to Protect the Elections of Voluntary Asso- 
ciations and to Punish Frauds Therein’, a permissive act which merely 
made available to any party that chose to adopt it what one might call a 
model set of party by-laws. A month later New York State passed ‘an Act 
to Protect Primary Meetings, Caucuses, and Conventions of Political 
Parties’. It dealt only with bribery and intimidation, but by reason of its 
mandatory character it constituted in principle a much more significant 
intrusion by government into the hitherto private realm of voluntary asso- 
ciations. In the next few years permissive acts of the California type were 
passed in Ohio and Pennsylvania (1871) and Missouri (1875), while Nevada 
(1873) and New Jersey (1878) followed New York’s example with man- 
datory legislation aimed at preventing bribery in intra-party elections. The 
eighties saw a further half-dozen states passing optional ‘model by-law’ acts 
of the California type and almost twice as many legislating along the 


* The Communist party has subsequently been outlawed in California. 
Political Studies, Vol. II, No. 3 (1954, 258-270). 
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‘anti-fraud’ lines of New York; many of these latter, including New York 
itself in 1887, laid down very precise and detailed regulations in an 
endeavour to prevent ballot-stuffing, miscounting, the holding of party 
elections without notice, and other favoured devices of the unscrupulous 
political manipulator. An 1887 statute of Colorado broke new ground by 
seeking to define party membership. The definition was simple: a party 
member was to be any voter who, when challenged, would swear that he 
was ‘a member bona fide of the party holding such election’. 

Hitherto, however, the need for a legal definition of party itself had 
largely been avoided. But with the introduction of the ‘Australian ballot’ 
in the decade after 1888 this obligation could no longer be shirked. The 
‘Australian ballot’ implied not only secret voting but also officially printed 
ballot papers, in place of the party-printed (or even handwritten) ballots 
which had previously been normal. If the state is to print the ballots it must 
decide what names are to appear on them. Theoretically it could have 
decided, as in Britain, that it would make this decision without any refer- 
ence to party sponsorship, that it would simply print the names of all candi- 
dates who were nominated by a certain number of duly qualified electors. 
But to an electorate already used to the guidance given by the party-printed 
ballots this would have been confusing indeed, especially since the ‘long 
ballot’ constituted a maze of names and offices which could only be 
traversed with the air of a party thread. So it was taken for granted, almost 
from the first, that the official ballot should identify candidates by their 
party (save where provision was made for independents or write-ins) and 
the only question was, What is a party? The answer to this provided in 
Massachusetts, the first state to enact an Australian ballot law, in 1888, 
was characteristically pragmatic: ‘ “political party” shall apply to a party 
which at the preceding . . . election polled for governor at least 3% of the 
entire vote cast . . . for that office.’ Other nominations could be made by 
nomination papers bearing the signatures of a thousand voters. Variations 
of this formula were adopted by state after state as the Australian ballot 
became the general law across the country. 

The Australian ballot was both consequence and contributory cause of 
the agitation for mandatory primary control which swept the country in the 
nineties and 1900’s. Increasingly the reformers realized their aim of regula- 
ting nominations as closely as the state already regulated elections, and 
even by precisely the same devices. A corollary of this was the provision 
that the expenses of the party primary should be made a public charge. 
Again, just as only registered voters could vote in a public election, so it 
seemed reasonable to many states to require that only registered party 
members should vote in party elections, and even that this party registration 
should be conducted by public, rather than party, officials. 
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The next step was to regulate the purely internal politics of the party, the 
election to party offices themselves. In 1891 Wisconsin provided that party 
committeemen should be chosen ‘by acclamation or otherwise’ and thereby 
blazed a trail which was soon followed elsewhere as state after state in 
greater and greater detail prescribed how, when, in what numbers, and 
even in what proportion of the sexes, party officials should be chosen. 
By parity of reasoning party conventions, even in their non-nominating 
capacities, came under legal regulation, often in meticulous detail.’ 

With the turn of the century began the final attack upon the autonomy 
of the party, the movement for the direct primary. Hitherto the machinery 
of legal regulation had been applied to the party organization; now the 
object was to by-pass it. Instead of the party nominating its candidates in 
meetings and elections which were still in some sense its own, however 
tightly regulated, the reformers sought to have all nominations made 
directly, i.e. at elections which were conducted, from first to last, by the 
state. In states where the direct primary was ‘closed’ (i.e. voting restricted 
to persons who could be regarded as being in some sense party ‘members’) 
this still left party identities intact, but in states where the primary was 
‘open’ (i.e. where no test of party affiliation was so much as implied) the law 
was in effect attacking the structure of party as such. In the generation that 
followed on the passage by Wisconsin of the first complete direct primary 
law in 1903 the movement spread across the United States like a prairie 
fire. State after state adopted some form of direct primary, until by today 
Connecticut is unique in its reliance on the indirect primary, or convention 
system.” 

The efficient cause of this revolution in the status of political parties 
was, of course, the corruption and perversion of the caucus so graphically 
described by Ostrogorski and Bryce. From the early days of Massachusetts 
Bay to the triumphs of Prohibition and beyond, one American reaction to 
the discovery of evil in Church or State has always been to proclaim, “There 
ought to be a law against it.’ In 1869 the Union League Club of Philadel- 
phia, awarding prizes for essays on the reform of the nominating process, 
accepted the presuppositions of the following preamble: 


Whereas in a republican form of government it is of the highest importance that 
the delegates of the people, to whom the sovereign power is entrusted, should be 
so selected as to truly represent the body politic, and there being no provision of 
law whereby the people may be organised for the purpose of such selection . . . 


? Thus the New York primary law of 1921 regulates the seating space for the convention, 
determines who shall call it to order and when, how committees must be appointed, how 
nominations for any party office shall be made, and finally how soon the minutes of the 
convention shall be filed with the secretary of state. 

? Though even Connecticut, of course, has legislation regulating the conduct of its 
parties’ conventions. 
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and whereas there are grave defects existing under the present system of volun- 
tary organisation, which it is believed may be corrected by suitable provision of 
law; now, therefore, be it resolved . . . [etc.].? 


Upon which the New York Nation commented: 


It is one of the most curious features of modern society . . . that the moment 
any trouble occurs in any part of the system a dose of law is at once recommended 
by all the doctors. . . . If voluntary association for the purpose of selecting candi- 
dates for office result in the selection of bad candidates, all that is necessary for a 
complete reform would seem to be an enactment that the associations should 
cease to be voluntary . . . , overlooking the fact that people cannot be made to do 
what they do not want to do by an enabling act.? 


But this was the sentiment of A. G. Sedgwick, the Anglophile editorial 
writer on a journal run by the English-born A. D. Godley, and it was of a 
piece with the Nation’s general disposition to offer British remedies for 
American complaints. A good many academic proponents of reform agreed 
with them, as did many an East Coast patrician of the milieu of Henry 
Adams or Henry Cabot Lodge. But it was not a typical American reaction, 
and indeed by degrees even the Nation weakened. By 1881 it could be found 
giving a guarded endorsement to a proposal for surrounding ‘the nomina- 
ting process with the same legal checks and guarantees as now surround 
the electing process’. ‘If this system were in operation the power of the 
bosses would cease and the simple physical terror or dislike which keeps 
“the wealth and the intelligence” of the city away from primary meetings 
would cease too.’? A month later it was endorsing a similar scheme on 
the grounds that it would make ‘party nomination safe, orderly and con- 
venient’.* 

But what about the Courts? When one of the earliest of the mandatory 
primary laws, that of Pennsylvania, was challenged before the Supreme 
Court of the State in 1886° it was argued that to sustain the legislation would 
‘stretch the arm of the criminal law to an unwarranted extent over the 
citizen, in derogation of the constitutional right of citizens to assemble 
together for their common good; for what is a convention or primary meet- 
ing but such an assemblage?’ Inasmuch as the right of assembly is guaran- 
teed in all but three of the state constitutions, as well as in that of the United 
States, one might have expected to find this argument deployed with some 
frequency and to some purpose. But Mr. Justice Paxson, giving the opinion 
of the court, gave it scant consideration: 


In many portions of the state, as is well known, a nomination by a convention 
of one of the parties is practically the equivalent of an election; in some instances 
1 My italics, H. G. N. ? New York Nation, 4 Feb. 1869, p. 86. 


3 Tbid., 17 Nov. 1881, p. 388. * Ibid., 22 Dec. 1881, p. 487. 
5 Leonard v. Commonwealth, 112 Pa. 607. 
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it is the precise equivalent. . .. The importance of the relation of the primary to 
the general election must be apparent to everyone who does not shut his eyes that 
he may not see, and stop his ears that he may not hear. Primary elections and 
nominating conventions have now become a part of our great political system 
and are welded and rivetted into it so firmly as to be difficult of separation. . . . It 
is as much an election law when it strikes at the fraud in the primary election as 
when it arrests the fraudulent ballot just as it is ready to be dropped into the box 
at the general election. . . . To say that the legislature may not lay its hand upon 
a public evil of such vast proportions is to say that our government is too weak to 
preserve its own life. 


The Pennsylvania decision was surprisingly representative of the general 
sentiments of the Courts. Judgements upholding the abstract right of asso- 
ciation against regulatory action by the state are strikingly rare. The only 
notable examples are the following: 


Judge Hooker in Stephenson v. Boards of Election Commissioners (Michigan, 
1898): From our earliest recollection party politics has always been a matter of 
shrewdness and management, not always defensible; yet the people have been left 
to deal with the difficulties as they arise. It is not to be supposed that commissions 
on credentials have always dealt justly and no doubt expediency or political 
exigency has governed their actions to exclusion of abstract justice. The remedy 
has usually been either a bolt on the part of the dissatisfied and the selection of 
an opposition candidate within the party, or a refusal by the electors to support 
the nominee: and the courts have been careful not to interfere with the applica- 
tion of these remedies which have usually been found adequate. 

In re Redmond (25 N.Y. Suppl. 38). Judge Adams: That [party] machinery is 
frequently employed to accomplish personal and factional ends cannot be denied, 
that it is sometimes used to crush any expression of sentiment by, and to defeat 
the desires of, a large majority of the political party it is supposed to represent, is 
undoubtedly true. But, nevertheless, the party cannot exist without its machinery, 
and if that machinery is used oppressively and for improper purpose, the right 
and power to remedy the evil undoubtedly reside in the party itself. . . . [But if 
legal control were applied] it would be subversive of party discipline and would 
reduce political parties to mere associations of independent and irresponsible 
mobs. No such rule as that contended for obtains in any voluntary organisation 
but, on the contrary, the very term ‘organisation’ implies a recognition of order 
and an obedience to duly constituted authority [i.e. that of the party itself]. . . . 
What constitutes regularity [in the making of a nomination] depends . . . upon 
the usages of the party itself and not upon any rules or regulations which may 
seem just and proper to courts or judges. 

Phelps v. Piper (48 Neb. 725). The Court ruled: The legislature has not pro- 
vided any means for settling these controversies. Political parties are voluntary 
associations for political purposes. They establish their own rules. They are 
governed by their own usages. Voters may form them, recognise them and 
dissolve them at will. The voters ultimately must determine every such question. 
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The voters constituting a party are, indeed, the only body who can finally deter- 
mine between contending factions or contending organisations; the question is 
one essentially political and not judicial in its character. It would be dangerous 
alike to the freedom of elections, the liberty of voters, and to the dignity and 
respect which should be entertained for judicial tribunals, for the court to under- 
take in any case to investigate either the government, usages or doctrines of 
political parties. .. . We doubt whether the legislature has power to confer upon 
the courts any such authority. 


These judgements, for all their apparent cogency, run counter to the 
general trend. When next such arguments are heard they are in a minority 
opinion, that of Mr. Justice Cullen, dissenting in People v. Democratic 
Committee' from the decision of the New York Court of Appeals: 


The right of the electors to organise and associate themselves for the purpose 
of choosing public officers is as absolute and beyond legislative control as their 
right to associate for the purpose of business or social intercourse or recreation. 
The legislature may doubtless forbid fraud, corruption, intimidation or other 
crimes in political organisations the same as in business associations, but beyond 
this it cannot go. ... 

The liberty of the electors in the exercise of the right vested in them by the 
Constitution, to choose public officers on whatever principle or dictated by what- 
ever motive they see fit, unless those motives contravene common morality and 
are therefore criminal cannot be denied. It seems to me as absolute as the right to 
pursue any trade or calling and therefore their right to associate and organise for 
that purpose is equally great... . 

The legislature may doubtless to a certain extent affect the subject by providing 
for the conduct of elections in such a manner as to render independent voting 
easy; but this is the extent of its power. The evil in all these things comes from 
the voluntary acts of voters themselves, and can be corrected only by arousing 
the consciences of electors to their responsibilities and duties. A rule which would 
permit interference with the liberty of an elector in his political action cannot be 
upheld, no matter how meritorious its object may be in a particular case. 


But even Mr. Justice Cullen’s protest admitted the legislature’s right to 
‘forbid fraud, corruption, intimidation or other crimes in political organisa- 
tions’—i.e. to supervise the party primary. The truth was that once the first 
step had been taken towards the regulation of a party’s internal affairs there 
was no logical point at which a ‘so far and no farther’ notice could be erected 
by the Courts. Indeed the next prominent appearance of the ‘voluntary 
association’ argument is in a context that is itself eloquent of its decline in 
respectability. It is Mr. Justice McReynolds of the U.S. Supreme Court 
dissenting in Nixon v. Condon? from the decision of the Court forbidding 
the Texas Democratic Committee to exclude negroes from their primaries. 


? 164.N.Y. 335. 2 286 USS. 73. 
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Political parties are fruits of voluntary action. Where there is no unlawful pur- 
pose citizens may create them at will and limit their membership as seems wise. 
The state may not interfere. White men may organise, blacks may do likewise. 
A woman’s party may exclude males. This much is essential to free govern- 
ment. . . . [Although a political party] must yield to reasonable conditions laid 
down by statute . . . its general powers are not derived from the state, and proper 
restrictions or recognition of powers cannot become grants. 


After McReynolds’s dissent the judicial voice of protest against state 
invasion of parties’ autonomy dies away. It was never a very loud or 
effective voice. Considering how vigorously the Courts during this period 
threw their protection not only around the central freedoms of speech and 
worship but also around the more debatable rights of contract and property, 
one is prompted to ask why the right of association found such few and 
feeble defenders. The answers are to be found first in the arguments used 
by the Courts themselves in upholding this legislation and secondly in 
certain characteristics of American parties which made them, from this 
point of view, particularly indefensible. 

The first argument that the Courts used in upholding primary legislation 
was, quite simply, that abuses as grave as those which infested the existing 
party system obviously justified legislative interference. Thus an Illinois 
decision in 1891! announced that ‘all methods which have for their object 
the prevention of those abuses which every good citizen has observed with 
profound apprehension . . . should be commended and upheld’. Most 
judges, however, felt that rather more justification was required than the 
ipse dixit of the moral law, and they found it, repeatedly, like Mr. Justice 
Paxson (supra), in the argument that ‘primary elections and nominating 
conventions have now become a part of our great political system and are 
welded and rivetted into it so firmly as to be difficult of separation’. That 
is to say, whoever nominates, elects—at least in a great many areas. More- 
over, Owing to the long ballot, elections would have become virtually 
impossible—would certainly have become unintelligible and unmanage- 
able by the ordinary voter—if the party machine did not lend him its aid. 
Such reasoning certainly matched the plain facts of politics. In 1878 an 
advocate of primary reforms contended that 


The power of political conventions is practically the power of the government 
[because the victorious party appoints to all offices]. In 29 states there are fixed 
partisan majorities. Out of 290 congressmen elected scarcely 50 are chosen from 
districts in which parties are evenly matched.” 


This was, indeed, still true, in large part, in 1928 when Merriam and 
Overacker wrote: 


* Shiel v. Cook County, 27 N. E. Rep. 293. 
? Duncan C. McMillan, The Elective Franchise in the U.S. (N.Y., 1878), p. 37. 
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The fact is that the primary is the election in about one half of the states, half 
of the cities, and half of the legislative congressional districts. The voters’ power 


ise. is practically ended in these instances when the party nominations are once 
rn- made.' 
laid It was in keeping with a recognition of such plain fact that in Louisiana in 
aa 1908 the court found it constitutional for the state to meet part of its cost 
of a publicly conducted primary: ‘Beyond all question the primary is a part 
ate of the election machinery of the state, and therefore for the state to pay a 
or part of its expense is not to apply public funds to a private purpose, but 
iod simply to defray a legitimate state expense.’? It was in accordance with a 
and similar line of reasoning that the Wisconsin Supreme Court held that party 
rty, nominees and committeemen are public officials, despite the fact that the 
and primary law which regulated them made no provision for a salary.? And in 
sed 1932, in one of its numerous decisions aimed at outlawing the ‘white 
in primary’ in the South, the Supreme Court of the United States similarly 
this found, in despite of Mr. Justice McReynolds, that the state executive com- 


mittees of the party were, in fact, ‘organs of the state itself, repositories of 
ion official power’.* 





‘ing Alongside this line of reasoning, and buttressing it, was a justification 
10is based on the character of the Australian ballot. However objectionable the 
ject practice of the parties in providing their own ballots may have been, it was 
vith at least consonant with the character of the party as a private association. 
lost But when the Australian ballot laws forbade private ballot papers and 
the obliged the state to provide ballots at the public expense, it could then be 
tice argued that the state in allowing party labels to appear on them was con- 
ting ferring a privilege in return for which it could make certain demands. 
are This was the basis on which Mr. Justice Holmes in 1902, speaking for the 
‘hat Supreme Court of Massachusetts, found the state primary law constitutional: 
ore- The regulations in question provide and govern merely a means by which 
ally political parties may get the names of their candidates printed upon the official 
age- ballot. . . . The legislature has a right to attach reasonable conditions to that 
aid. advantage.° 
an These were the main arguments advanced by the Courts for their willing- 

ness to see parties brought under public control. Occasionally, however, 
nent one catches allusions to other reasons which, though less explicit, may in 
ixed fact have inclined the judiciary, as they did the general public, to take an 
rom indulgent attitude towards these extensions of state power. In the course of 

his long judgement in the case of People v. Democratic Committee® Chief 
and Justice Parker of the New York Court of Appeals referred not only to the 

? Primary Elections (Chicago, 1928), p. 269. 2 State v. Michel, 46 SO. Rep. 430. 
> State v. Goff, 129 Wis. 668, 109 N.W. 628. * Nixon v. Condon, 286 U.S. 73. 


5 Commonwealth v. Rogers, 181 Mass. 184. 
° 164 N.Y. 335—the case that provoked Mr. Justice Cullen’s dissent, supra. 
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‘frauds upon the ballot that experience had shewn to be possible’ but also 
to ‘complaints . . . that the practical effect of the power exercised by the 
organisation was to render ineffective independent voting in purely munici- 
pal affairs, to the detriment of the best interests of the cities’. In the context, 
as well as in this quotation, there is an echo of the deep-seated American 
distrust of party as such, the belief that political action should rest upon a 
natural consensus of free wills, that ‘independency’ is the proper condition 
of homo politicus and that all political combinations, even when not 
depraved at their inception, are doomed to a degeneration the longer they 
persist. It is no part of my business to trace the evolution of this idea from 
the days of Washington’s ‘Farewell Address’ with its warning against ‘the 
baneful spirit of faction’, but it is worth noting how it lent an additional 
overtone of moral approval to all attempts to curb and reform the working 
of party organizations. The greater the disposition to suspect the very con- 
cept of party, the greater the readiness to accept legal regulation of it. Party 
becomes the equivalent of sex in politics, something indispensable but 
improper; consequently there hangs about the whole field of primary legis- 
lation something of the puritanical aroma of the Blue Laws of Massachu- 
setts. Nor is it entirely fanciful to say that as puritanism found a new home 
in the Far West so the ‘open’ primary laws of the Western states represent 
the logical sequel to earlier efforts at regulation and reform. The Californian 
provisions for ‘cross-filing” are based on a hostility to parties as such, aimed 
quite definitely at erasing the boundaries between them, exalting the indi- 
vidual candidate and stripping the party of all instruments of discipline and 
control over him. 

Of course what is expelled by the pitchfork quickly returns. Thus in 
Wisconsin, where a far-reaching ‘open’ primary law imposes in addition 
tight restraints on what parties may raise and spend, how they may organize 
themselves, and the like, the ‘statutory’ parties have become mere shadow 
organizations while the real functions of politics are performed by parallel 
‘voluntary’ organizations known as the ‘Democratic Organising Committee’ 
and the ‘Republican Party of Wisconsin’. Nevertheless the effects of ‘open 
primary’ legislation in breaking down party identities and loosening party 
ties, both among voters and among candidates, is something which is ad- 
mitted by both its friends and its foes. 

Alongside this suspicion of party there may often be found an idealized 
concept of it, as a voluntary association of public-spirited individuals, rest- 
ing upon the full and equal participation of its members, democratic, un- 
constrained, rational, and disinterested. Chief Justice Parker, later on in the 
same judgement from which I have quoted, invokes this concept as a further 
justification for New York’s primary law: 


" i.e, entering one’s name in the primaries of both major parties. 
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The dominant idea pervading the entire statute is the absolute assurance to the 
citizen that his wishes as to the conduct of the affairs of his party may be expressed 
through his ballot and thus given effect, whether it be in accord with the wishes 
of the leaders of his party or not, and that thus shall be put in effective operation 
in the primaries the underlying principle of democracy, which makes the will of 
an unfettered majority controlling. In other words the scheme is to permit the 
voters to construct the organisation from the bottom upwards, instead of permit- 
ting leaders to construct it from the top downwards. 


In accordance with this line of reasoning the court ruled that the executive 
committee of the New York State Democratic party might not expel for 
disloyalty a member who had been duly chosen in a legal primary. A few 
years later the Governor of New York, Charles Evans Hughes, quoted the 
judgement with approval in his 1909 message to the State Assembly urging 
the passage of a further, direct primary law. His own advocacy relied upon 
a similar appeal to the ideal of democratic party organization: 


As our citizens in general make their choice between the candidates offered by 
the opposing parties we must ultimately depend for truly representative govern- 
ment upon the selection of these candidates in accordance with the wishes of the 
members of the respective parties. . . . The present system tends to discourage 
participation by the party voters in the affairs of the party. Entrenched power is 
so strong and the influence upon the choice of the party candidates is so remote 
that it requires an unusual situation to call forth the activities of the party mem- 
bers to the extent desirable. . . . As the evil so largely resides in the perversion of 
representation we should further proceed along the line of progress by restoring 
effectively to the many the powers which properly belong to them and have been 
usurped by the few. What history has shewn to be essential to the protection of 
the people is likewise needed for the protection of parties and thus ultimately for 
the reinforcement of public rights. . .. Experience has shewn that the people can 
better be trusted than their self-constituted guardians. 


Thus, paradoxically, the same argument which had been invoked by the 
opponents of legal regulation is now adduced by its supporters. In either 
case the appeal is to the party conceived of as an internally democratic 
association, but whereas in the eyes of the first group the party already 
exists in this form and would be impaired by external regulation, in the eyes 
of the second this is an ideal, or an abandoned norm, to which the state can 
and should restore it. Each party to the controversy showed itself astonish- 
ingly indifferent to the plain facts of American party life and applied to the 
distinctively American political scene language and concepts drawn from 
the classical and largely irrelevant Anglo-Saxon theory of parties. Terms 
like ‘association’, ‘members’, ‘leaders’, and ‘programme’ were carried over 
to describe organizations which existed less to advance policies than to 
manage elections, whose ‘leaders’ were, in a scarcely metaphorical sense, 
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machine-minders, and whose ‘members’ were bound by no vows, payments, 
doctrine, or responsibility other than was implied in having voted or pro- 
fessing to vote the party ticket.’ 

This is not to say, of course, that the advocates of legal regulation were 
as ignorant of the character of American parties as these arguments of 
theirs suggest. Much of the reform legislation rested upon a shrewdly 
realistic appraisal of the facts of American political life, and it can hardly 
be doubted that the readiness of the Courts to sanction it reflected a remark- 
able appreciation by the American judiciary of the practical problems that 
confronted the reformers. It may also have reflected something more. The 
ingenuity of the Courts in justifying these inroads upon the orthodox status 
of political associations, at a time when they were displaying such solicitude 
for the integrity of economic associations such as the business corporation, 
may reflect a certain resentment on the part of the ‘better elements’ in 
American public life at their exclusion from the positions of leadership 
which had been seized by the unscrupulous courtiers of ‘King Caucus’. The 
recurrent refrain of grumble and regret that runs through the pages. of 
Bryce, the editorials of Godley, and the correspondence of Henry Adams, 
that the best men will not go into politics, that the polls are always swamped 
by the ignorant and illiterate slaves of the machine, that politics is a kind of 
pitch which inevitably defiles—this undoubtedly echoes the frustration of 
a ruling class which has failed to defend its claims in the arena where a 
democratic society normally settles its contests for leadership, the party. To 
such it seemed natural and proper to fall back on the aid of the law and the 
Courts. 

To some extent it was true, as the dissenters of Mr. Justice Cullen’s brand 
contended, that the only ultimate cure for the evils which the legal reformers 
deplored was a revival of interest on the part of the citizen. Viewed from 
this point of view legal regulation was a cure that only aggravated the 
disease—a political gadget which diverted attention from the real problem.” 
There was substance in this objection, but it was deficient at three points. 

In the first place it offered an alternative which, however sound, was an 
extremely long-term solution. Meanwhile the problems of corruption and 
misgovernment which confronted the reformers were pressing. Secondly, 
this revived public interest could only ensue when the man in the street felt 


* See Professor Berdahl, ‘Party Membership in the U.S.’, American Political Science 
Review, 1942, p. 16. 

? Cf. R. S. Boots, The Direct Primary in New Jersey (N.Y., 1917), p. 45: ‘The voters have 
apparently accepted the direct primary as another automatic governmental device, provided 
upon their demand in this particular instance to make the popular wishes effective in 
nominations for office without any effort on the part of the people. Their attitude seems to 
be: “The bosses used to rule, but now we have a direct primary law. That ends the trouble. 


Why should we go to the primary, have’nt we the law, how can the bosses rule when we 
have the primary law?”’ 
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that the politics of the parties held some meaning in terms of his own daily 





jo life and needs. As a correspondent in the Nation expressed it in 1892: 
re If the extension of legal safeguards to the primary election were all that is 
of needed to perfect that institution, the desired result would long ago have been 
ly attained in that state [California]. [But voters continue to stay away from the 
ly primaries; not from laziness, but] because they do not see any clearly defined 
k issue to be decided by their votes one way or another.! 
at But to bring issues back into the elections meant importing into the politics 
he of the Gilded Age a far greater degree of realism than any but the radical 
‘US economic reformers wanted. On this matter there yawned between the 
de reformers and their conservative allies in the cause of ‘good government’ a 
yn, gulf whose breadth may be measured by the readiness of the ‘better element’ 
in in the last resort, if they could not recover political leadership themselves, 
Lip to ‘do business’ with Tammany and the Gas House Ring. 
he But perhaps even more cogent than these objections was one rooted in 
of the national character of the American party system itself. European parties 
ns, operated as agencies of disagreement and distinction; within a country 
ed already unified, or at least one in which the authority of the state was power- 
of ful, they organized protest and sifted opinion. In the U.S.A. their function 
of was fundamentally different. In a diversified federation, still some distance 
2a from that ‘more perfect union’ which was its announced objective, the 
To parties were above all else instruments of unification, huge, indiscriminating 
the coast-to-coast agencies of mass participation. Their first job was to straddle 
the diversities of a sub-continent with appeals broad enough to enable every 
nd sort of interest and opinion to group itself under one or other of their 
ers banners. In keeping their appeals broad they often made them bogus and 
ym from this there certainly resulted some alienation of the voter. Nevertheless 
the the Charybdis of voter apathy was rightly judged to be less dangerous than 
m.2 the Scylla of disunion. One Civil War was enough. Consequently the parties 
became, and largely remained, organizations of ‘Ins’ and ‘Outs’, machines 
an to work elections, manned by full-time technicians who drew their pay from 
nd the public funds through patronage and jobbery. To the extent that they 
lly, were this, legal regulation was a perfectly permissible, perhaps a necessary, 
felt extension of that control which the state already exercised over the elective 
process. 
nce The trouble was that the parties were never merely this, and could never 
ile be content to remain in this character consistently. Issues would keep on 
ded breaking in. Loyalties would develop that transcended electoral necessities. 
hae Since party warfare is wordy warfare, and language cannot be entirely 
ble. emptied of meaning, political differences would intermittently recur, as 
we 


* New York Nation, vol. xxxiv, 26 Jan. 1882, p. 74. 
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fire may result from the friction of two sticks. Thus the European party 
nomenclature, the terminology of ‘members’, ‘leaders’, and ‘programmes’, 
though seldom properly applicable was also never entirely irrelevant. It 
persisted both to darken counsel and to serve as a reminder of a certain 
content behind and within the empty form. The result was a great deal of 
confused argument on the part of both the friends and foes of legal regula- 
tion, and also, and perhaps more importantly, the preservation of an ulti- 
mate area of immunity into which the state forbore to intrude. Always, 
however sweeping the primary law, there remained some element or level 
of party life which the state left unregulated. The supreme example of this 
is, of course, the presidential nominating convention, the iron jaws through 
which must pass every contender for the supreme prize of American politi- 
cal life. Here, even when states have sought, by primary legislation, to 
control the selection of state delegations to the national convention, the 
convention has still felt free, as occasion demanded, to set its own rules 
above those of the state legislature. So far, despite all the familiar “‘demo- 
cratic’ arguments of the advocates of a nation-wide presidential primary, 
the pre-selection of the President of the United States continues to be done 
by an unregulated, and often unruly, caucus of politicians. This may, as 
some think, be deplorable. Alternatively it may represent a profound, if 
inarticulate, recognition of the need for one great untrammelled institution 
at the apex of American party political life. 
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DUVERGER RECONSIDERED 


S. E. FINER 
University College of North Staffordshire 


“When someone is honestly 55% right, that’s very good, and there’s no use wrangling. 
And if someone is 60% right, it’s wonderful and let him thank God. But what is to be 
said about 75% right? Wise people. say this is suspicious. Well, and what about 100% 
right? Whoever says he’s 100% right is a fanatic, a thug, and the worst kind of rascal!” 
(So speaks ‘An Old Jew from Galicia’, in Milosz’s The Captive Mind.) 


Ir I quote these words in connexion with the English edition of M. Duverger’s Political 
Parties,’ I hasten to say that it is to absolve and indeed to cheer him. M. Duverger has made 
it quite plain that he does not pretend to final truth. Indeed, were these words to inculpate 
anybody at all, it would tend to be one or two of M. Duverger’s critics who claim that he 
says that he is 100 per cent. right before going on to prove that he is 100 per cent. wrong. 

One outstanding merit of M. Duverger’s book stands quite independently of the truth of 
its demonstrations. This is a dazzling book, an imaginative book, an astonishingly fertile 
book. It sets off fireworks in the mind. If this book is not ‘the truth’ then truth may well 
come of it. Not every work could claim as much. 

It is a pioneer study, its range of examples is immense, and its perceptiveness (as witness 
the portrait of the totalitarian party (pp. 117-24) and its analysis of the single-party system 
(pp. 256-80)) is often of the highest order. As to the fertility and inventiveness of the 
author’s classifications and conceptualization, it is astonishing. Category subdivides into 
category, schemata pile upon and criss-cross schemata: ‘Tragedy, comedy, history, pastoral, 
pastoral-comical, historical-pastoral, tragical-historical, tragical-comical-historical pastoral, 
scene individual or poem unlimited:’ just so! Take, for instance, the schemata for party 
structures. First we have the “‘Weak-Strong’ disjunction, then cutting across this the dis- 
junction of ‘horizontal-vertical’ linkage, then the ‘centralized-decentralized’ disjunction: and 
finally, to crown all, the ramification of decentralization into four types, ‘local’, ‘ideological’, 
‘social’, and ‘federal’! 

One must admire, above all, the imaginativeness and architectural quality of some of the 
conceptual schemes. For example, as Part I (‘Party structure’) unfolds, one sees that the 
various topics—the party units, the party clienteles, the structure of leadership, the historical 
settings—are not unrelated: that, on the contrary, an immense panoramic view is being 
unfurled. Here is the nineteenth century, age of the limited franchise, throwing up the feebly 
articulated ‘tendency’ party based on the local caucus: and now here is the emergent 
twentieth, the rosy dawn of universal suffrage, throwing up the programme-party of Social- 
ism, centralized, based on organized masses in the local branches. And finally, with the 
close of the First World War, the era of tyrannies gives birth to new types of party, parties 
of activist élites, parties which are ‘Orders’, even lay religions. Like geological strata, the 


* MAURICE DUVERGER: Political Parties, Their Organization and Activity in 
the Modern State. Translated by BARBARA and ROBERT NORTH. Foreword by pb. w. 
BROGAN. (Methuen. Pp. xxxvii+439. 30s.) 


Political Studies, Vol. II, No. 3 (1954, 271-275). 
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oldest and the youngest ‘types’ can coexist in a single country: the Modérés and Radicals of 
‘protozoan’ times cheek by jowl with the Socialists and their M.R.P. imitators, and with the 
‘new type of party’, the activist C.P. The connexions between what is historical, what is 
doctrinal, what sociological, what structural is established little by little; only towards the 
end does one realize that something more than a mere set of typologies has been evolved. 
An historical vista has been opened, almost sublime in its sweep and grandeur. 

It is true, however, that on close re-reading, the ‘scientific’ nature of some of its proofs 
and concepts seem illusory. (This is not to say that I agree at all with that critique globale 
which M. Lavau has launched against M. Duverger,' and of which I shall say something 
below: nor does it mean that I accept all M. Lavau’s detailed criticisms of M. Duverger’s 
proofs. I think, with Lavau, that M. Duverger’s effort to correlate electoral systems with 
‘strength and alliances’ (pp. 313-24) is unsuccessful, but I do so for reasons largely indepen- 
dent of M. Lavau. On the other hand, I think, unlike M. Lavau, that M. Duverger has made 
out his case (at p. 204) where he correlates voting systems with the number of parties. And 
indeed, if I may tentatively dispose of M. Lavau here (for I must return to him below), I 
should say that of his specific criticisms, one-half are based on misconceptions of Duverger’s 
meaning, and of the remainder only about one-half are right.) 

One may well doubt some of M. Duverger’s demonstrations. For instance, at p. 298 he is 
trying to assess the influence of simple-majority electoral systems on the development of 
‘minor’ parties. A whole paragraph follows, purporting to explain the effects of the large as 
against the small constituency, and of single ballot against double ballot. It all looks most 
convincing—until one realizes that not a word of this is empirically grounded. The ‘effects’ 
are in each case deduced from the assumed qualities of these various devices. Then again 
(but this is not a serious criticism) one must be on one’s guard against the deceptively 
‘scientific’ appearance that comes from classification. Many of our terms, especially in 
political science, are ‘terms of art’, mere mental manipulations. When M. Duverger charac- 
terizes the four categories of party development as ‘alternation’, ‘stable distribution’, ‘left- 
ism’, and ‘dominance’ he is using particularly subjective categories. ‘When is a party 
“dominant”? “When it is identified with an epoch”.’ When he instances the French Radicals 
as ‘dominant’ under the Third Republic one readily grasps his meaning: but how many will 
agree that ‘England in the latter half of the 19th century was identified with the Liberal 
party’? (p. 308). This type of category is Spenglerian, not scientific. 

Furthermore, M. Duverger sometimes falls victim to his own schemata, letting them 
determine, even to the point of complete distortion, the formulation of otherwise quite 
unexceptionable statements. An example may be found in M. Duverger’s propositions: 
‘(1) P.R. is insensitive to normal variations in opinion and very sensitive to sudden mutations 
even when they are temporary and slight. (2) The simple majority system is very sensitive to 
normal developments but insensitive to sudden mutations unless they are deep and lasting. 
(3) The simple majority two ballot system is relatively insensible to normal variations in 
opinion and to sudden mutations’ (p. 314). The reader will note the symmetry and the neat- 
ness of the formula. It is pretty: but except by a gross distortion of language it is quite false. 
As the obvious rival hypotheses, one would say: (1) P.R. is sensitive both to normal develop- 
ments and to sudden mutations, and (2) the simple majority system exaggerates both, once 
a certain ‘cut-off limit’ has been passed by an emergent party, this limit being determined 
by the mathematics of the system of the particular country. 

How does M. Duverger prove his first point? By saying (p. 315) ‘P.R. registers changes in 
the electoral body without amplifying or diminishing them: whence its insensitivity with 
respect to habitual variations slight by nature (the stability of P.R. then reflects the natural 
stability of public opinion) as well as its great sensitivity to sudden movements which are 
generally much stronger’. I submit that it is an abuse of language to call an accurate 
thermometer ‘insensitive’ when the kettle is on the low boil, and ‘very sensitive’ when the 
gas is full on. ; 

And similarly with his second theorem. He repeats, at p. 321, his thesis that the simple 


' G. E. Lavau: Partis politiques et réalités sociales (A. Colin, 1952). 
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majority single ballot system ‘limits sudden mutations and exaggerates normal variations’. 
But by the time he has reached p. 324 the theorem has been severely qualified into: ‘The 
single ballot system may, . . . accelerate the development of a new party as soon as it reaches 
a certain strength.’ Precisely. All this means is that (1) the system exaggerates victories and 
magnifies defeats, and that (2) nascent parties are held back by the system up to (but only 
up to) a ‘cut-off limit’ or barrier: beyond that the system that was so hindering, becomes 
helpful. It is, once again, an abuse of language to say this is equivalent to ‘limiting sudden 
mutations and exaggerating normal variations’. 

M. Lavau would go much farther than this. For him, all the faults he purports to single out 
derive from one fundamental error—an error in approach, in basic method. M. Duverger, 
he claims, is explaining ‘Le partis par les partis and par le régime electoral’ (op. cit., p. 7). 
This is not so. At p. 203 M. Duverger lists a number of ‘complex factors’, e.g. tradition and 
history, social and economic structure. At p. 204 he mentions that party systems are also 
influenced by ‘factors of general application’. He then adds: ‘Among these factors, the 
electoral system will be particularly studied in this book.’ The truth is not that M. Duverger 
is ignorant of, or sceptical of, the influence of particular and local factors but that he wants 
particularly to examine the relationship between the party systems and electoral systems. 
To do this he must abstract these electoral systems from their national contexts. This means 
that he must, in all his proofs, try to disentangle the influence attributable to the electoral 
system from that attributable to national traditions: and this, ofcourse, is the pons asinorum 
of political science. It becomes obvious that M. Lavau’s real objection to M. Duverger’s 
methodology lies in his belief that this simply cannot be done. Duverger’s work and Lavau’s 
critique exemplify, in fact, the two rival schools of modern political science. M. Lavau treats 
M. Duverger’s concepts as ‘formal and factitious’; for M. Lavau is at heart a Nominalist 
who does not believe in categories or laws but only in concrete and discrete events, while 
M. Duverger does, and is at heart a Realist. M. Duverger believes you can abstract data and 
behaviour from its context of time and place, M. Lavau that you have nothing that is not 
entirely circumstantial. M. Duverger’s approach leads logically to ‘institutional’ or ‘func- 
tional’ analysis on a comparative basis, M. Lavau’s to ‘configurative description’ or the 
‘country by country approach’. Finally, M. Duverger believes in the autonomy of political 
science as a discipline; M. Lavau believes it is a ‘cross roads’, which borrows from other 
disciplines—and notably from history, the study, par excellence, of the unique event. The 
confrontation is brutal. 

Which school is ‘right’ will never be solved by abstract argument. The proof of the pudding 
is in the eating, and these rival methods will be judged by their results, i.e. by the extent to 
which new events and further observation validate their conclusions, It is here that the 
historical school has an initial advantage, for the comparative method, to be successful, 
requires a long train of observations; and as M. Duverger sadly confesses, most of the data 
in his chosen field are fragmentary, incomplete, and of recent date. If, however, one wishes 
to see the comparative method at work, with its characteristic methods of proof, M. 
Duverger has produced the ‘experiment book’. The integrity with which the approach is 
pushed, the flexibility and delicacy with which the ‘general’ factor is disengaged from the 
particular, quite apart from its verve and vigour, all combine to give it a high place in the 
canon. Its effects on future research and methodology will equally certainly prove to be far 
reaching. 

The English edition, therefore, is particularly welcome. The translation, it ought to be 
said, is excellent, especially in view of the inherent difficulty of translating an altogether 
novel vocabulary of technical terms. A word is certainly due to the publishers who, for 
some six shillings more than the French price, have produced a book that is bound instead 
of paper-covered, printed in black on white instead of grey on grey, and with diagrams 
that are bold and clear in place of semi-illegible originals. 
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THE TEACHING OF INTERNATIONAL 
RELATIONS 





A Comment by kK. C. WHEARE 
All Souls College, Oxford 


Ir is apparent already that the views of Professor C. A. W. Manning’ on the teaching of 
international relations arouse some controversy. It is, therefore, probably presumptuous 
and certainly foolhardy for one who is not a specialist in the subject to offer his views upon 
it. What I propose to do is to express in my own words what it is that I think Professor 
Manning has to say and to comment upon his views. It is likely that I may misunderstand 
him, for his report is difficult going in parts, more particularly because, since it is a report, 
he has felt obliged to set out the views of his colleagues with whom he discussed the subject 
and this has interrupted and complicated his own exposition. I conceive myself, however, 
to be doing no more than opening a discussion and I shall hope that Professor Manning 
himself, and others who are interested and qualified, will, in later issues of Political Studies, 
correct my mistakes and carry the discussion farther.’ 

We would all be able to begin, I think, by agreeing with Professor Manning that there is 
a field for study or a subject-matter called ‘international relations’. One of Professor 
Manning’s colleagues in the preparation of the report, Professor Sprout (the national 
rapporteur for the United States), records that the term ‘international relations’ in its ‘most 
comprehensive sense’ is employed in the United States ‘to designate all human behaviour 
that originates on one side of a national political boundary, and affects human behaviour 
on the other side of that boundary’. Another, Professor J. J. Chevallier (national rapporteur 
for France), speaks of ‘le complexe relationnel international’.» We may not want to use their 
language, but we know what they mean and can agree with it. For my part I have always 
thought that to describe someone as 2 professor of international relations was to describe 
him in terms of the subject-matter of his study, and to make no assertion about the method 
by whi. : he would or should carry out his study of that subject-matter. The same seems to 
me to |. ld for people described as professors of government or of law or of English litera- 
ture, say. On the other hand, if someone is described as a professor of history, that descrip- 
tion seems to me to describe his method of study, his approach to his subject-matter. Not 
everybody will agree with me about this, perhaps. I am not quite sure whether Professor 
Manning himself would accept it as a proper interpretation of the description ‘professor of 
international relations’. 

However, there is a subject-matter called ‘international relations’. Can it be studied? It 
seems to me that it can be studied by the historian, by the economist, by the lawyer, by the 
student of political institutions, by the sociologist, by the social psychologist, by the statisti- 
cian, and so on. There is a field for social studies, and it may be studied by different methods 
or techniques; different aspects may be selected for study. In this respect the international 
social structure is not different from the national social structures. I would not despise any 
one of these different approaches to the study of international relations nor would I say that 
I would reject any one of them unless I could have some or all of them. It is true that while 
some methods of study have been developed a good deal—the historian, and particularly 
the diplomatic historian, has perhaps gone farthest in the study of international relations— 


? The University Teaching of Social Sciences: International Relations. By C. A. W. 
MANNING; on behalf of the International Studies Conference. UNESCO. 1954. 

? Further short comments on this subject would be welcome.—Editor. 
> Ibid., p. 10. 
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others have been neglected. The study has therefore become lop-sided, and it is right to 
emphasize that international relations are a very great deal more than diplomatic relations, 
or, Say, international law. 

But Professor Manning asks us to go a step farther. ‘Is international relations, then, after 
all,” he asks,' ‘no more than an amalgam of such and such conventional specialisms—though 
possibly none the easier for that? Is it then “not a separate academic discipline at all”, but 
rather “a synthesis of various special subjects”, such as geography, economics, law, etc.’ 
And his answer, I think, is that international relations is a distinct discipline on its own or 
in its own right. I am in some difficulty here, for I have not yet learnt how to use the word 
‘discipline’, and I am in some doubt about what it means, If it means, in this context, that 
international relations is a field of study interesting enough and complicated enough and 
varied enough and important enough to be studied on its own, I agree with Professor 
Manning. If it means, further, that the study of this subject-matter must be organized in a 
separate department in universities, I do not quite know what I think. Although I work in a 
university which, on the arts side at any rate, does not organize itself into departments, I do 
not underestimate the importance and the difficulties of departmental organization. But 
because it seems to me that the most comprehensive and profound study of international 
relations requires the co-operation of a team of specialists, I feel that a separate department 
might sometimes stand in the way of the best study of the subject, for a team has often to 
be drawn from different departments. I do not think Professor Manning disagrees with this 
opinion, and his account of the use of the team method at the London School of Economics? 
provides encouraging evidence of the way in which co-operation among specialists can be 
carried out successfully. 

Does the notion of international relations as a ‘distinct discipline’ mean that it can best 
be taught or studied by people who are not specialists in some part of the field but who 
have a sort of synoptic view of the whole or a large part of the field—a sort of ‘international 
relations-ist’? That such people do exist I cannot deny, for the first Montague Burton Pro- 
fessor of International Relations at Oxford, Sir Alfred Zimmern, was—and happily is—such 
a one, and those of us who sat at his feet had no doubt of the interest, the complication, the 
variety, the importance, and the unity of the subject-matter. And this was not surprising 
perhaps in the author of that great book The Greek Commonwealth, for in that. work he 
had named the principal divisions of his exposition—Geography, Politics, Economics. And 
it was also History! But we cannot all be Zimmerns and in some cases it is better not to try. 
While, therefore, I do not doubt that the international relations specialist (or perhaps 
general practitioner) can be produced and should be produced, I am anxious lest the 
impression be given by those who claim that international relations is ‘a distinct discipline’ 
that mere historians, economists, or students of political institutions, say, cannot properly 
hold professorships of international relations. Here, too, I believe, Professor Manning and 
I are at one. 

There are many more points in his report which I would like to discuss. But I have said 
enough to expose my ignorance as well as my innocence and I shall hope to learn from what 
others may care to say on this subject. 





* p. 20. * pi 22. 


















THE POLITICAL STUDIES ASSOCIATION 
OF THE UNITED KINGDOM 


NOTES AND NEWS 


Ir is hoped that the Association’s Fifth Annual Conference will be held in London in 1955 
and that some of the sessions will be held jointly with the British Sociological Association 
on questions in political sociology on which discussions will be opened by speakers from 
both Associations. 

The Secretary of the Political Studies Association, J. C. Rees, has been appointed to the 
new Chair of Political Theory and Government at the University College of Swansea. 

L. C. Hill, who was formerly General Secretary of NALGO and has been head of the 
Sub-Department of Public Administration at the University College of the South West, 
Exeter, since 1946, left the College in May 1954, at the age of 71, to lecture for a year for 
the United Nations at the Fundacao Getulio Vargas in Rio de Janeiro. While there he will 
also select students for United Nations scholarships and act as an adviser to the Brazilian 
municipal authorities and organizations. 


MEMBERSHIP OF THE POLITICAL STUDIES ASSOCIATION OF 





THE UNITED KINGDOM, AUGUST 1954 
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J. H. Burns D. Thomson M. Hookham 
Aberystwyth E. C. S. Wade C. H. Wilson 
1. G. John Dublin (Trinity College) Liverpool 
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J. A. Hawgood W. S. Steer Miss G. Huehns 
H. Maddick E. A. Kedourie 
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B. Ostry G. Moodie R. Miliband 
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S. K6rner J. H. Warrender M. J. Oakeshott 
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R. S. Milne Hull R. Ww. Pear 
Cambridge H.L. Clegg W. A. Robson 
Sir Ernest Barker G. B. I. Hughes P. J. O. Self 
D. W. Brogan Leeds G. H. N. Seton-Watson 
R. M. Jackson A. H. Hanson K. B. Smellie 
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BOOK REVIEWS 


WORLD HISTORY FROM 1914-1950. By DAVID THOMSON. 
(Geoffrey Cumberlege, O.U.P. Pp. 235. 6s.) 


BRITISH FOREIGN POLICY IN THE INTERWAR YEARS. 
By P. A. REYNOLDS. (Longmans. Pp. 182. 12s. 6d.) 


One cannot but admire the skill in précis writing which David Thomson has shown in 
attempting a history of the world since 1914 in 230 pages; the more so since ‘history’ includes 
intellectual and cultural, as well as political and economic. At the same time one would wish 
for a better definition of the points of emphasis. The author quite rightly comments on the 
growth and organization of single-party states in the twentieth century, but in so doing fails 
to analyse the German problem—distinct from and more permanent than that of fascist 
dictatorships, Yet this was the centre of world history while Europe was the focus of the 
world. The theme of the book is the survival of nationalism in the face both of ideological 
divisions and of international organizations; and the replacement of its nineteenth-century 
twin, liberalism, by socialism (in the broadest sense of state intervention for the benefit of 
the masses). But the handling of this theme is at times confused—especially so in the 
paragraph on ‘The fusion of Nationalism and Socialism’, which also overlooks the impor- 
tance of internationalism in weakening the left’s opposition to Nazi Germany. While much 
space is devoted to discussion of these two forces, the more extraordinary phenomenon of 
communism is almost taken for granted. The author is right to stress the importance of the 
alliance between nationalism and communism in Russia, but this is surely not so surprising 
as the fact that the government of a police state should hold the allegiance, to the point of 
treason, of persons of every class and every nation. The leadership of America in the free 
world and that of Russia in the communist are bracketed together in such a way as to 
suggest that there is some similarity between them, while the complex nature of world-wide 
communist unity is overlooked. 

Professor Reynolds’s book would be more interesting if it were less modest. It provides a 
concise factual account of the subject, but the commentary is severely limited. The arrange- 
ment of the work under subjects rather than chronologically makes it difficult to appraise 

, the men in charge of foreign policy; and Baldwin receives scant reference, in view of his 
importance. The conclusion, too, requires clarification. In asserting that one of the funda- 
mental errors of British foreign policy was the attempt to be an arbiter in Europe without 
any longer having the power for the part, Professor Reynolds understates the force of 
simple isolationism and withdrawal from Europe, for which overseas commitments were an 
excuse and a rationalization more often than a reason. Yet it is hardly just to construct this 
causal chain: ‘in refusing to throw her weight into the European scale to replace that of 
Russia, Britain ensured that French policy took such a form that the reassertion of German 
power when it came drew its inspiration from the most unrational and barbaric strands in 
German culture’. In spite of this, the work is invaluable in the function it is intended to fill; 
it provides a clear, concise, and reliable guide in a subject where too few such exist. 


St. Catherine’s Society, Oxford WILFRID KNAPP 
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THE UNDECLARED WAR, 1940-1941. By WILLIAM L. LANGER 
and S. EVERETT GLEASON. (Geoffrey Cumberlege, Oxford University Press, 
for Royal Institute of International Affairs. Pp. xvi+ 963. 60s.) 


Early in 1946 the Council on Foreign Relations in New York laid plans for a comprehensive 
history of American foreign policy in the period just before and during the Second World 
War. The first volume, The Challenge to Isolation, from the Munich Crisis to the Destroyers- 
for-Bases Deal, appeared in 1952; the second volume, The Undeclared War, carrying the 
story on to Pearl Harbor, is now before us, The authors of both volumes are William L. 
Langer, Professor of History at Harvard, and S. Everett Gleason, formerly Chief of the 
Current Intelligence Staff of O.S.S. and lately Deputy Executive Secretary of the National 
Security Council. 

The undertaking has been conceived and executed on a formidable scale. The first volume 
was nearly 800 closely packed pages, and the second is over 900. The authors have consulted 
‘a mountainous mass of evidence’, including the official American records, the files of the 
State Department, personal memoirs and unpublished papers and diaries, and they have 
also had consultations and discussions with many of the living protagonists of the events 
they describe. If nothing else, they deserve the heart-felt gratitude of their colleagues in 
modern history and international relations who must sometimes feel wellnigh helpless 
before the surfeit of contemporary source material, especially that from the United States, 
and must welcome the authoritative ‘précis’ that has here been done for them. Even so, the 
volumes are crowded, often overcrowded, with documented detail. 

For British readers The Undeclared War is specially interesting for its review of events 
outside their normal field, notably in the Pacific, Latin America—and, we might add, 
Canada. It gives what must be the fullest existing account of the inner political tortuosities 
in Tokyo that led up to Pearl Harbor. It also describes the differences of policy, so 
puzzling at the time, pursued by the United States and Britain towards Vichy and towards 
the Soviet Union. And it also gives authentic glimpses into President Roosevelt’s harassed 
steersmanship at the White House during these years, pushing along a troubled, complicated 
course between, on the one hand, the shifting strategic situation in Europe and Asia and at 
sea, and, on the other, the uncomprehending but panicky attitudes of Congress and public 
opinion. References to the trials and tribulations of this country are invariably fair and 
understanding. 

We look forward to the remaining volumes and the completion of a great and indispens- 
able piece of work. 


London School of Economics and Political Science F. P. CHAMBERS 


ORGANISATIONS INTERNATIONALES ET POUVOIRS 
POLITIQUES DES ETATS. By STANLEY HOFFMANN. (Cahiers de 
la Fondation Nationale des Sciences Politiques; Armand Colin. Pp. 428. n.p.) 


This latest volume in the Cahiers de la Fondation Nationale des Sciences Politiques attempts 
a comparative study of the Concert of Europe, the League of Nations, and the United 
Nations, and of the effect of these three international organizations on the freedom of 
exercise of political authority by small States and Great Powers. The book is rather 
laboured in presentation and style, it suffers from a number of misprints and minor factual 
errors, and relies perhaps too much on secondary sources (particularly in the League of 
Nations section where considerable use is made of the Chatham House Surveys which are 
now largely superseded by recently published material), but it nevertheless forms a useful 
compendium of information and offers several valuable reflections on the role that various 
types of international organizations can hope to play in various international environments. 
It is a book that specialists in the institutional aspect of international politics would do well 
not to ignore. 
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The author’s general view is sufficiently indicated in his own summary, ‘le bilan des trois 
organisations, dans les rapports entre les Grands, s’établit donc ainsi: lorsque la solidarité 
existait, les organisations étaient inutiles. Quand elle a cessé de se manifester, elles étaient 
impuissantes’ (p. 412). He goes on to conclude from this judgement that an effective world 
government alone can peacefully regulate inter-State relations, and that, since such a 
government is at present politically not possible and an attempt at unification by force 
must destroy what it seeks to preserve, an approach to world government must therefore be 
made through amalgamation of groups of geographically and culturally assimilable States. 
He makes explicit reference to western Europe. It does not, however, necessarily follow that 
the advance to world government would be facilitated by the creation of a smaller number 
of larger political units: regional associations may be desirable on other grounds, but not on 
tais. Moreover, an analysis of how international organizations of sovereign States have in 
the past failed indefinitely to preserve peace forms no valid basis for concluding that they 
can never succeed in the future in changed political environments. Some would certainly 
maintain that greater hope lies in a prolonged détente, using and developing existing institu- 
tions and organs as far as may be, giving time for such possible changes to mature, than in 
crystallizing existing divisions through the formation of new political units, and so lessening 
the fluidité which, as M. Hoffmann himself observes, enabled the Concert of Europe to 
succeed for so long. Disagreements such as these do not, however, seriously detract from 
the value of this solid and suggestive comparative study. 


University College of Wales, Aberystwyth P. A. REYNOLDS 


CENTRAL EUROPEAN DEMOCRACY AND ITS BACK- 
GROUND. By RUDOLPH SCHLESINGER. (Routledge & Kegan Paul. 
Pp. xiv+402. 30s.) 


The title of this book is misleading. It.is not an account of Central European Democracy, 
and the background is treated in the most perfunctory manner. What Dr. Schlesinger has 
in fact written is a confused, voluminous, and one-sided history of the working-class move- 
ment in Germany and Austria between 1862 and 1934. He thanks two gentlemen in the 
introduction for ‘correction of the style’; one cannot help wondering what it can have been 
like before ‘correction’. His investigation of Socialism in pre-1918 Austria leads him to 
some discussion of the situation in Bohemia and Moravia and he therefore claims also to 
discuss democracy in Czechoslovakia, but actually the author says very little about 
Masaryk’s attempt to produce a new European State in the twentieth century that should 
be both national and liberal. 

When dealing with Germany and Austria Dr. Schlesinger is on familiar ground and his 
interpretation follows familiar lines. The criticisms of the German Social Democratic party 
and the justification of the Communists are those to which we have become accustomed 
from two generations of Communist writers in this field (which is not to say that they are 
always unfounded). But because Dr. Schlesinger is a little uneasy at the Stalinist triumph 
(and at the end of his book even casts a wistful glance at Guild Socialism) he is forced to 
justify his position with such extraordinary statements as that ‘Communism has become 
Russian-dominated precisely because the Bolsheviks were shunned by Western Socialists’. 
In a series of polemical footnotes he attacks Ruth Fischer’s thesis that the German Com- 
munists were deliberately sacrificed to Russian interests, and contents himself with the view 
that the ‘main inspiration’ of a German revolutionary party ‘was bound to come from the 
triumphant Russian comrades’. Anything other than such a revolutionary party is regarded 
as ‘counter revolutionary’. Now it is true that Reformist social democracy was against 
revolution (and Dr. Schlesinger is constantly quoting Ebert’s remark in 1918 that he hated 
revolution ‘like sin’), but this does not make it undemocratic; and a more profound analysis 
of the failure of the Weimar Republic is needed than that which blames the Social Demo- 
crats alone for not making a real revolution in 1918. As Dr. Schlesinger says, the Social 
Democrats found themselves collaborating with a government in which the real power still 
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largely remained in the hands of the old ruling class who had never in fact lost it even in 
1918. It is this that makes the analogy with Russia implicit in much of the author’s argu- 
ments a false one: in Russia the structure of the existing State was already almost destroyed 
when the Revolution began. 

But if a revolution in Germany was impossible, how could democracy have been saved? 
Dr. Schlesinger answers with another question: ‘Ought we to add that . . . only people who 
were at least prepared to prefer Bolshevism to Fascism could offer serious resistance to a 
Fascist counter-revolution?’ Perhaps there is no more need to accept the implications of this 
than there is to accept its opposite and to believe today that only people who are prepared 
to prefer Fascism to Bolshevism could offer serious resistance to a Bolshevist revolution. 


St. Antony’s College, Oxford JAMES JOLL 


CHARLES A. BEARD. Edited by HOWARD K. BEALE. (University of 
Kentucky Press. Pp. x +312. $4.50.) 


That a Festschrift as unique as this should have been designed to honour one of America’s 
most significant twentieth-century students of history and politics is singularly appropriate. 
Recognizing Charles Beard’s scorn of uncritical praise and aware of the amazing catholicity 
of his intellectual interests, the editor has brought together a dozen searching essays from 
as many authorities, each of them dealing critically with some aspect of their subject’s life or 
thought. The result is neither the collection of previously rejected articles nor of sentimental 
praise usually associated with such volumes. It provides instead a stimulating analysis of one 
of the United States’ most controversial recent figures. 

For Beard defies normal categories. The product of the Middle-Western tradition of con- 
servative Republicanism, he was shocked from smug complacency by his first view of 
Chicago’s raw industrialism in the 1890’s. His newly awakened spirit of rebellion was 
heightened by study in Germany and England; in the latter country especially he became so 
convinced that social reform was necessary that he helped found Ruskin College at Oxford 
and rose to an important position in the Labour party. Then, forsaking a possible govern- 
ment post for which Ramsay MacDonald was grooming him, he returned to the United 
States to stimulate, as teacher and scholar, the Progressive revolution already under way. 

Excellent essays by Harold Laski, Max Lerner, Walton Hamilton, and George Soule 
clearly indicate that the social philosophy bred of this background was uniquely ‘Beardsian’. 
Beard staunchly upheld the power of economic motivation without being an economic 
determinist; he accepted the role of the class struggle in history but was no Marxist; he 
approved of social controls and planning yet was never a Socialist. Instead he devoted most 
of his life to an attack on the basic American belief in ‘rugged individualism’. His monu- 
mental An Economic Interpretation of the Constitution was designed to show that the 
constitution was not a divinely erected bulwark against social change; his classic Rise of 
American Civilization was a brilliant interpretation of American history as a continuous 
movement towards social justice. 

While the essays developing this thesis are especially stimulating, they should not obscure 
the merit of the several others in this collection. Three—by Merle Curti on Beard’s critical 
writings, Arthur Gulick on his role as a municipal reformer, and George S. Counts on his 
career as a public man—illuminate and document from little-known sources the conclu- 
sions of those who have explored his thought. Two others by Howard Beale and Richard 
Hofstadter, while less original, penetratingly examine his contributions as an historian; 
reminiscent studies by Eric Goldman and Arthur Macmahon reflect the warmth engendered 
by Beard as a teacher and friend. 

Most of these authors touch but lightly upon Beard’s views on foreign policy during his 
declining years, for all are aware that this would mean violent disagreement with a man 
they both loved and respected. The single treatment of this unhappy subject is by George R. 
Leighton, a member of the staff of the Republican Policy Committee. Although mildly 
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sympathetic, Leighton confines himself to an objective recital of Beard’s record as an out- 
spoken isolationist and violent critic of F. D. Roosevelt during the period from 1935 to his 
death. This course was followed by Beard, Leighton believes, partly because of his excessive 
patriotism, partly because he deplored all sham. Sensing that Roosevelt’s policies made war 
inevitable, he deplored the President’s peace promises during election campaigns so heartily 
that he felt called upon to waste his last years in ‘exposing’ this ‘duplicity’. 

The volume has been admirably integrated by the editor, and contains a thorough biblio- 
graphy of Beard’s writings—truly an imposing list. 
Northwestern University RAY ALLEN BILLINGTON 


GOVERNMENT AND PARLIAMENT: A SURVEY FROM 
THE INSIDE. By HERBERT MORRISON, P.C., C.H., M.P. (Geoffrey 
Cumberlege, Oxford University Press. Pp. xiii+ 363. 21s.) 


Some have complained that this is a dull book. It contains, in spite of its sub-title, more 
or less no scandalous inside information; it has few novel suggestions for remedying the 
deficiencies of our machinery of government; much of it is occupied by reproductions in 
summary form of debates and reports with which the academic student of British institu- 
tions is already familiar. 

The first two criticisms, if they imply disappointment, imply also some misunderstanding 
of Mr. Morrison and, indeed, of British government. Some front-bench politicians may 
write more floridly than Mr. Morrison (and with less of a leaning towards such expressions 
as ‘implementation’) but none will write more responsibly or with greater loyalty to our 
parliamentary tradition; and few, if any, will write with greater appreciation of that tradi- 
tion. It is therefore not here, but rather to the adolescent and irresponsible, that we should 
look for rumours and indiscretions, and for the unsophisticated and a priori assumptions 
that there must always be a truer, seamier, but concealed explanation, and that there must 
always be some simple little set of moves for overcoming difficulties. Mr. Morrison is a 
realist who sees government in terms of more than parties, public opinion, and programmes: 
‘Governments and Parliaments do not live by legislation alone’ (p. 222). (And, moreover, 
where legislation is concerned, the parliamentary draftsmen ‘are among our most valuable 
“backroom boys” and have received all too little public praise’ (p. 195).) Similarly, he sees 
our political system as essentially open and balanced: ‘It is most desirable that the Leader 
of the House of Commons should be conscious of five responsibilities: to the Government, 
to the Government’s own supporters on the back-benches, to the opposition, to the House 
as a whole, and to the individual Minister in charge’ (pp. 117-18). If he was evidently in full 
agreement that the Labour Cabinet’s Future Legislation Committee should contain no 
departmental ministers (p. 223) he was by no means led on from this to approving of super- 
vising ministers or super-cabinets: “The Cabinet is not just a group of backroom boys 
brooding over future policy’ (p. 34). Likewise he has remained moderate about the House 
of Lords: ‘The very irrationality’ of its composition ‘and its quaintness are safeguards for 
our modern British democracy’ (p. 194). And again, while he is quite clear that the House 
of Commons works under difficulties, yet he does not leap to espouse any fancy committee 
systems: ‘A House of Commons consisting of Members spending excessive hours at West- 
minster .. . and largely cut off from outside life . . . is not good. . . . What the remedy is I 
am not sure... . What I am clear about is that the practice of the United States Congress 
and of the French Parliament, and the ideas of Mr. Lloyd George and Mr. Jowett, would 
add to our troubles’ (p. 160). These may be familiar positions, but some of us need to be 
reminded of them from time to time; and we may hold them with the more assurance (and 
perhaps more readily convince undergraduates) to the extent to which we share these posi- 
tions with political leaders. 

The third criticism is also exaggerated. Mr. Morrison no doubt overdoes some of his 
quotations (especially in Chapters IX to XII); yet what he quotes is familiar only to a 
relatively small circle; and there will, in any case, be few readers, even in that circle, who 
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will not be enlightened by him on some topics. To the present reader, at least, it seemed that 
Mr. Morrison had much of interest to say on the burdens on ministers, the role of parlia- 
mentary secretaries, the working of Cabinet committees, the Whips, the Labour party’s 
parliamentary organization, and the legislative programme. 

I have been concerned in the main to defend Mr. Morrison, but let me add that I do find 
him in places somewhat less self-critical than I should have hoped: ‘The logical deduction 
from a close election result is that the electorate has “put the brakes on” for the time being 
and that there is little or no mandate for exciting things’ (p. 98). This seems an odd deduc- 
tion for a Fellow of Nuffield College. Then (p. 284): ‘It is certainly a matter of some concern 
that the functions of local government have tended to diminish in a number of respects. . . . 
If it cannot be helped, taking account of the larger public interest involved, well, that is too 
bad. Nevertheless, there is a duty upon all of us to consider most carefully ... any possibility 
of preserving and developing the useful and legitimate functions of local government to 
which our democracy owes so much.’ Mr. Morrison is in general so much more concrete 
than this that it stands out like a naughty deed in a good world. 


The Queen's College, Oxford WILFRID HARRISON 


DEMOCRACY IN ALBERTA. By c. B. MACPHERSON. (University of 
Toronto Press; London, Geoffrey Cumberlege. Pp. 258. 45s.) 


It is now nearly ten years since the Canadian Social Science Research Council undertook to 
sponsor a comprehensive study of the background and development of the Social Credit 
movement in Canada. Historians, political scientists, sociologists, and economists have been 
enlisted to do the work, and four solid volumes have been published, of which Professor 
C. B. Macpherson’s Democracy in Alberta is the most recent. An enormous number of facts 
about the past and present of society on the Canadian prairies has been accumulated and 
recorded, but Professor Macpherson has been the first of the students engaged on the project 
to attempt an explanation of why the alternate party system, which is such a conspicuous 
element in the parliamentary form of government, has given way to a one-party system in 
the Province of Alberta. Since 1921 the Province of Alberta has been governed by members 
of two parties, the United Farmers of Alberta and the Social Credit League, but these 
parties were never alternatives one to the other. The second was the successor in time of the 
first. During the past thirty-four years the Liberal, Conservative, and C.C.F. (and its 
predecessor) parties functioned in Alberta, but they have had as little prospect of achieving 
office in the province by parliamentary means as, say, the Irish Nationalists in Northern 
Ireland or the Republicans in the State of Mississippi. 

In handling the problem of Alberta’s departure from what have been considered the 
norms of Canadian politics, Professor Macpherson has made a number of theoretical 
assumptions of which the most important concern the existence of classes whose various 
characters derive from the property relationships in the community. Like Canada’s most 
successful practical politician, the late Prime Minister Mackenzie King, Professor Mac- 
pherson has assumed that the tensions and problems of Canadian politics derive from the 
tensions between the classes to which the capitalist form of organizing resources, labour, 
and capital give rise. On the basis of this assumption, and a number of subsidiary assump- 
tions relating to it, Professor Macpherson has analysed the data set forth in the Census of 
Canada, the Census of the Prairie Provinces, and the Census of Agriculture prepared by 
the Canadian Bureau of Statistics. This analysis reveals the numerical and economic pre- 
dominance of the worker-owner class in Alberta and the numerical and economic weakness 
of the other social classes such as the industrial employers and the wage workers. 

Having established this point, Professor Macpherson is able to show the way in which 
political developments in Alberta have been a response to the economic and social prob- 
lems of the predominant class in Alberta, which, during the years between the Great Wars, 
was omnipotent within its own provincial political unit, but weak economically and politi- 
cally in relation to the rest of Canada and the world economy. 

The test of theoretical assumptions is their capacity to illuminate an intractable body of 
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facts. By this test Professor Macpherson’s theorizing comes off very well. Democracy in 
Alberta illuminates and makes possible some predictions concerning the course of politics 
in Alberta now that the conditions which obtained between the wars is passing away and 
Alberta is rapidly becoming an industrial community. 

The very success of Professor Macpherson’s method and the quality of his insight should 
not cause us to pass over one of the lacunae in his study. The impersonality of his assump- 
tions suggests an almost automatic political movement in society. The prophecies of William 
Aberhart tend to take on the quality of scientific truth, as if he were bound to win because 
he spoke for a class in a certain stage of history. Aberhart’s strength, and his weaknesses, 
did derive from the character of the class to which he appealed, but we cannot ignore, as 
Professor Macpherson encourages us to do, the character and capacities of Aberhart him- 
self whose success must be accounted for just as Major Douglas’s failure must be. The 
technique of politicians, their skill, their subtlety, their imagination, and their moral 
principles, or want of them, are factors in their success. Aberhart got the support he should 
have received on the basis of theory. Baldwin, however, got the support which theory 
suggests Major Douglas should have received. Two centuries behind the times in his politi- 
cal techniques, Douglas could do no better than secure the abiding support of the late Duke 
of Bedford. 

Students of British politics will discover in Democracy in Alberta an account of the Social 
Credit movement in Britain which is not likely to be superseded for some time. 


University of Birmingham H. S. FERNS 


THE FEDERAL CONSTITUTION OF SWITZERLAND. By 
CHRISTOPHER HUGHES. (Oxford University Press; London, Geoffrey 
Cumberlege. Pp. 223. 25s.) 


The government of Switzerland has not only the interest which attaches to the institutions 
of a country whose history has been so remarkable, but also that which arises from seeing 
in the concept of federalism an important agent of international progress. The literature on 
Swiss government in English is very scanty, and Mr. Hughes’s book should be widely 
welcomed for this reason alone. The book includes the full German text of the constitution, 
and translations of the law governing the relations between the Councils which make up 
the Federal Government and of the law of August 1939 on ‘measures to secure the safety 
of the country and the maintenance of its neutrality’. The main body of the work is, how- 
ever, made up of Mr. Hughes’s own translation of the constitution together with his com- 
mentary upon its provisions. This method of presenting the subject has both advantages and 
disadvantages. By keeping comment to the formal provisions of the constitution Mr. Hughes 
not only provides a great deal of information but also guards against some of the vaguer 
speculations of those political scientists who lack the discipline which comes of studying 
actual documents. On the other hand, as Mr. Hughes shows over and over again, the consti- 
tution does not present a clear picture of how Switzerland is actually governed. Its arrange- 
ments and language can only be understood in the light of historical circumstance, and 
although the uninitiated reader can with great patience piece together from Mr. Hughes’s 
notes a good deal of this background information, it is a rather unsatisfactory method of 
going about it. For the average student an historical introduction, even if on a relatively 
limited scale, would have been invaluable. Sometimes it is hinted that constitutional pro- 
visions are disregarded, but we are not told what actually happens. 

Some aspects of the Swiss system emerge from this treatment much better than others. 
Mr. Hughes points out that it is not the habit of Swiss public men to write revealing 
memoirs or otherwise to discuss the intimacies of political life, whereas the legal sources 
are, of course, abundant. Furthermore, the actual arrangement of the constitution and the 
fact that the commentary has to follow this arrangement means that one has to wait a long 
time before some of Mr. Hughes’s points come into view. 

Mr. Hughes treats his task of commentator with considerable freedom. He interprets it 
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to mean not only giving an account of the legal and other decisions which have given body 
to the constitutional provisions, but also as permitting him to make his own comments and 
value-judgements on the substance. Unlike most other students of small countries, Mr. 
Hughes is not in love with his subject. He finds the Swiss unreasonably self-centred, dis- 
approves of their attitude in the Second World War as one of ‘neutrality between right and 
wrong’, seems to regret their preference for democracy over freedom, and takes a rather 
strongly pro-Catholic view on those issues between the Confessions or between Church and 
State which form a good deal of the substance of Swiss political life. This strongly personal 
point of view has its compensations for the reader and no one is likely to read the book 
without learning at least how idiosyncratic is the Swiss system, and how little relevance it 
probably has to governmental problems in other countries. 


Nuffield College, Oxford MAX BELOFF 


SOCIALIST THOUGHT: MARXISM AND ANARCHISM, 
1850-1890. By G. D. H. COLE. (Macmillan. Pp. xi+ 482. 30s.) 


In this, the second volume of his History of Socialist Thought, Professor Cole covers the 
period between the collapse of the European Revolutions of 1848 and the beginning of the 
Second International. He describes the early developement of Belgian and Russian Socialism 
in the 1850's, the expansion of the German movement influenced by Lassalle, and the 
tragedy of the Paris Commune of 1871. His main theme, however, is the struggle which 
persisted throughout the troubled life of the First International between the advocates of 
various types of State-Socialism and of communistic Anarchism, to secure the allegiance 
of the European working classes—a struggle which, by 1890, had resulted in a major though 
an incomplete victory for Marxism as interpreted by the German Social Democratic party. 
The author concludes with an appraisal of American Socialism and an account of the revival 
of British Socialism in the 1880’s under Hyndman and William Morris. 

While the first volume of Professor Cole’s History is dominated by French and British 
thinkers, these play here a more subordinate role. The Socialist movement persists in France, 
but barely recovers from the defeats of 1848 and 1871, and though Britain, like Switzerland, 
serves as a refuge for foreign Socialists, her citizens play little part until the revival of the 
1880's. It is appropriate in this period that Marx, a German exile, and Bakunin and later 
Kropotkin, Russian exiles, should be its leading figures. 

Although Professor Cole declares himself to be hampered by having no Russian and 
some antipathy to German, he has produced a valuable and impressive work which employs 
considerable knowledge. He has provided a comprehensive and readable history of the 
Socialist movements found in the several countries of Europe and in the United States, 
without obscuring the general pattern. Equally commendable are the sections of this volume 
which he devotes more particularly to the exposition of the theories of Lassalle, Bakunin, 
Marx, Engels, and Kropotkin. The chapter on Marx, supplementing the consideration of his 
earlier writings given in vol. i, is concerned mainly with his economic theory as found in 
Das Kapital. While Professor Cole describes Marx’s theory of value as ‘a gigantic meta- 
physical construction, quite unrelated to any statement or hypothesis that can be tested or 
verified’, he praises highly his contribution to economic history. The chapter on Bakunin is 
a useful addition to E. H. Carr’s biography, and on this and many other topics the author 
makes available to the English reader material which cannot be found elsewhere. A select 
bibliography of some twenty pages enhances the value of a volume which, deservedly, will 
become a standard work. 

In a treatment which gives good measure, I have noted only one omission which I 
regretted. Joseph Dietzgen (1828-88) had sufficient influence upon the development of 
Socialism to earn some mention in a history of this scale. But although Professor Cole lists 
Dietzgen among the principal characters at the beginning of the book (p. xi), I have found 
no reference to him in the account which follows. 


University of Glasgow J. H. WARRENDER 
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GERMAN MARXISM AND RUSSIAN COMMUNISM. By sJoHN 
PLAMENATZ. (Longmans Green. Pp. xxiii+356. 25s.) 


Marx and Engels were simultaneously social theorists and revolutionary socialists; and to 
the results of this noted by Mr. Plamenatz must be added one of the difficulties with which 
his subject confronts him: that of giving a just, in more senses than one, total impression. 
Lenin distorted and Russian Communism has progressively further distorted the ‘rich though 
confused’ social theory in Marxism; and to exhibit this distortion, from 1902 to the eventual 
vision of socialism as something to be screwed out of the chances, anywhere, by conspira- 
tors, is a main purpose of the author—in his execution of which, while he manages very 
firmly the context of events and institutions, his superiority in clearness and seriousness 
about ideas to most preceders over this ground is particularly evident. But it is a special 
merit of the book not to let the reader think this the whole story. However the social theory 
and the socialism in Marxism may combine, the social theory and the revolutionary social- 
ism were always at bottom irreconcilable, in so far as the real conclusion of so much in the 
theory is: No revolution until revolution has become pointless. So the apparent bad Marx- 
ism of Bolshevism should be seen in the light of the eventual impossibility of being, at least 
of ever proving, an all-round ‘good’ Marxist. The ‘patient’ Marxism itself of the German 
Social Democrats, Mr. Plamenatz shows, though harmless, even beneficial, was in a sense 
absurd; while on the other hand, as he carefully illustrates, it was largely the revolutionary 
socialist in Marx himself that had been responsible for those elements in his writing—some 
incompatible with, others at least not grounded in, the general theory—on which Lenin 
relied. 

Forced to note the main balance of the later part of the book, one regretfully finds no 
space left for its many admirable details (e.g. the discussion of Trotsky). For the first part 
needs attention, since, though the author seemingly once foresaw it as a mere preface, it fills 
half the book and has become an opuscule in itself, not offered as complete (e.g. it slights 
‘dialectical materialism’) but not confined to what is needed for the later part. Its particular 
account of the original Marxist ‘politics’, excellent both on familiar and on some neglected 
features, does specially prepare for Lenin; but its fresh examination of historical material- 
ism, of the notion of ‘ideology’, and of certain general conceptions shared by historical 
materialism with other theories, and its lucid study of Marx’s analysis of capitalism, will 
also deeply interest any serious student of Marxism. Mr. Plamenatz will not have hoped to 
satisfy everyone on every point. For example, though much impressed by the analysis of 
historical materialism, one may suspect that some concepts (‘contradictions’, ‘relations of 
production’, ‘material forces of production’) might have been even better explored, and 
perhaps some interesting new problems raised, if Marx’s general historical theory and his 
predictive analysis of capitalism had been forced together in a unitary discussion. And it 
provokes reflection that Mr. Plamenatz seems in practice, later, to treat ‘economic deter- 
minism’ (as distinct from historical materialism) as a much less vague idea than in his dis- 
cussion of ‘fundamentalism’ he makes it out to be. A reflective reader’s questions, however, 
will be largely inspired precisely by Mr. Plamenatz’s own lucidity and by his consistent 
treatment of Marxist theory as a specimen of social and political thinking from which 
instruction in this kind of thinking is to be derived. On these lines, perhaps no general 
review of Marxist theory equals this. 

And what finally dominates this valuable book is less the historian, even of ideas, in the 
author than the independent plain thinker excited by his material to reflections of his own. 
This is a whole book of true political thinking that will make the reader go on thinking 
after he has finished it. 


King’s College, Newcastle upon Tyne J. M. BROWN 
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BOOK NOTES 


REINHOLD NIEBUHR’S Christian Realism and Political Problems (Faber and Faber, 
12s. 6d.) is a collection of eleven essays, about half of which are reprinted from various 
journals. A new introductory essay on ‘Faith and the Empirical Method in Modern Realism’ 
explains the common thread running through the eleven essays, and the negative and positive 
sides of the author’s position are developed in further new essays on ‘Ideology and the 
Scientific Method’ and ‘Augustine’s Political Realism’. Since the appearance in 1932 of 
Moral Man and Immoral Society many have looked to Reinhold Niebuhr for a substantial 
contribution to a Christian philosophy of politics, It is not made in the present volume. 
These essays are stimulating, but they are also necessarily, in view of their brevity, rather 
slight. 

The Hansard Society has published at 21s. a second impression of D. W. S. Lidderdale’s 
excellent study on The Parliament of France. The original ‘Addendum’ on pp. 271-3 has 
been brought up to date (November 1953) and considerably lengthened. 

A revised and enlarged edition of W. A. Robson’s The Development of Local Government 
has been brought out by Allen and Unwin (25s.). The last edition of this book appeared in 
1947. Professor Robson then made such alterations as seemed necessary in the Prologue and 
Part I on the structure of local government. Now he has made further extensive revisions 
of the Prologue and of Part II on the functions of local authorities and Part III on the local 
government service. 
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